No. 11701 


Guited States 
Circuit Court of Appeals 


For the Ninth Circuit 


M. A. WYMAN; M. A. WYMAN, doing business 
as M. A. WYMAN LUMBER COMPANY; 
and M. A. WYMAN, M. H. WYMAN and 
EDWARD DORAN, doing business as the 
WYMAN MILL COMPANY, 

Appellants, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


Transcript of Record 


Upon Appeal from the District Court of the United States 
for the Western District of Washington, 


Northern Division 


—". & 


Rotary Colorprint, 870 Brannan Street, San Francisco 9-29-47—60 


No. 11701 


Gnited States 


Circuit Court of Appeals 


fa BS Hats Come 


M A. WYMAN: M. A. WYMAN. doing business 
as M. A. WYMA vy ee LUMBER COMPANY: 
and M. A WYMAN, M. H. WYMAN and 
EDWARD DORAN, doimg busmess as the 
WYMAN MILI COMPANY. 


ve 


UNITED STATES OF AMERICA, 
Appellee. 


Cranscript of Record 


Upea Appeal fem the Diserict Coert of the Usieed Seates 
fer the Wester Discrict of Washizgtor. 


Nertiere Division 


INDEX 


[Clerk’s Note: When deemed likely to be of am imoortact netrre. 
errors or dowbiful metters eppesrins im the origimel certified record 
are printed Iterelly im itelic: end, litewise, ceomceDcé meter appear: 
accordingly. When possible, en omission from the text is indicated br 
occur. } 

PAGE 


Affidavit of Ravrmond D. Ogden. Jr.. in Suppert 
of Motion to Quash Service of Summons and 
Amended Complaint on Defendant Edward 


OE ee ee 30 
Amended Complaint for Injunction and Treble 
Lo! ae ee 1+ 
Exhibit A—Sales by Defendants 7 11/44 
| 20 
Amended Motion ter New Trial ............. ris) 
Answer of M. A. Wrman to Second Amended 
Ce aS 
Appeal: 
eee gan oO benw ees. ct So 
Order Fixing Supersedeas Bond on ..... ST 
Sicnation ef Contents of Record on..... G4 
Certificate of Clerk of U. S. District Ceurt 
to Transcript of Record on............ 7 
Statement of Poimits and Designation of 
a 61 
Appeal and Supersedeas Bond .............. ss 


Wtierigation .............................. S1 


ll M.A. Wyman, et al. vs. 
Certifieate of Clerk of U.S. District Court to 
Transeript of Record on Appeal .......... 
Complaint for Injunction and Treble Damages 
Designation of Contents of Record on Appeal 
Woekeu Wntry 6/25/41 2 22a. 1. ie oe 


Findings of Fact and Conclusions of Law .... 
Conclusions of law a... 2502-22 eee 
icines: ot Wachae. 2. seems... 2. eee 


ORONO, 54/4. ee ee aces Eee ee ee 


Motion to Dismiss Counts I and II of the 
Minended Complaint 2.42.5. .5.-5.8 a2 


Motion to Dismiss Counts I and II of the 
Second Amended Complaint .......... 49, 


NMiotiou toreNwemw Urial 222) 4.0 420s. 2. eee 


Motion to Quash the Service of Summons and 
Complaint on the Granite Falls Planing 
Mill, and Affidavit in Support Thereof ..... 


Motion to Quash the Service of the Summons 
and Amended Complaint on the Granite Falls 
Hehamine Weill and: MOE WV vue. eee 


Motion to Quash the Service of Summons and 
Amended Complaint Served Upon Defend- 
BMiewowvaT DoPAaii- is. sweeten e ke eee 


Motion to Quash Service of Summons and 
Second Amended Complaint on M. H. 
WS Gur 1) OBIS eo ea ees oo ceo 


ot 


ol 
73 


12 


28 


United States of America 


Motion to Quash Service of Summons and 
Second Amended Complaint on Edward 
Woreimmommuo WISMNSS ...........0.05c 000s 


NOUGE Of 20) OCG) i i's. 


Order Approving Withdrawal and Substitu- 
CiOin Ott (CCS) Iisa lee arr 


Order on Defendants Motions to Dismiss .... 


Order on Defendants’ Motions to Dismiss 
Counts I and Il of the Second Amended 
Colmolls_t Sia ee rr 


Order Denying Motions for New Trial ....... 
Order Fixing Supersedeas Bond on Appeal .. 


Order on Motions of M. H. Wyman and Ed- 
ward Doran to Quash Service of Summons 
and Second Amended Complaint .......... 


Order on Motions of Granite Falls Planing 
Mill, M. H. Wyman and Edward Doran .. 


OT er MOMS UNSUILUTION .. 22. ..eecesee ss saens 
Order for Substitution of Party Plaintiff .... 


Order for Transmittal of Original Exhibits in 
ETCUMOUM@ OMICS 2. c. 5 oe ew eee tenes 


Second Amended Complaint for an Injunction 
Mmmmbemle WAMAGES . own. ee ee ec ce ene oe 


Special Appearance of Edward Doran ....... 


Ptement of Points ....................-.-- 


1 


80 
87 


iv M.A.Wyman, et al. vs. 


Statement of Points and Designation of 


v@conce Ol A) Gals 24. ee ee eae 261 
UNOUMEMMOL) . . . . 42. 3 Gee eee eee 62 
Subsmtution of AttoEmems 9.2.2. 2.2 eee 84 
rmmamons: 7 / 11/7 -to" ya eee ee ee ial 

Retin on Serviceromeyiat. 2-5.) eee Hal 
Simamons 11 /1/4a ga. 2. eens eens ae 23 
Retuim on Service of Wilt... .2 2 eee 24 
Summons 2/27/46. eee ret 44 
Return on Service of Writ ........ > ee 45 
Pranscript of Proceedings at Vinal 252-72 see oo 
Exhibits, Defendants: 
A-1—Letter to Granite Falls Planing 
Mill Ine, 11/7/44 ee 119 
A-2—Letter to Office of Price Admin- 
istration, 9/3/44 ... 27. eee ws 
A-3—Letter to Granite Falls Planing 
Maly ines 5/0/45 = ee 196 
Witnesses, Defendants: 
Edwards, Charles H. 
— (VOCE 2.25 eee 244 
«—Vedirect aie. 2a eee 248 
Wyman, M. A. 
——(lirect: 24s. eee. eee 222 
——CIOSS) aco Su ees bs eee ee 225 
Wyman, Mb. 
=—(lireet. -. 24a esse ee ee 220 
S=CTOSS. ca uraaeneee eee ee 240 


United States of America Vv 
Witnesses, Plaintiff: 


Doran, Edward 


(Tie rr TUL 

OOS ee 118 
Rothfield, Joseph 

CLUE Ci Se eae 122 

POSS eo ie oe dale nbs he owas 146 

SEGOCIVCCL a5 sceascgh00 510 eyne ue 180 
Wurnsted, William C. 

(kc Se ee ee ee 181 

BeOS SUR ks fet wb o4 aa Meee 186 
Wyman, M. A. 

(ines See eee ee oe 208 

BORO SS es 6 od bes aa ne es 210 

===] 1270 1 6 1G ae ee 216 


NAMES AND ADDRESSES OF COUNSEL 


C. E. HUGHES, 
Attorney at Law, 
1026 Henry Building, 
Seattle, Washington, 


Attorneys for Appellants. 


J. CHARLES DENNIS, 
United States Attorney, 
1017 U. 8S. Courthouse, 
Seattle, Washington, 


JOHN EK. BELCHER, 
Assistant United States Attorney, 
1017 U. S. Courthouse, 
Seattle, Washington, 


Attorneys for Appellee. 


2 M. A. Wyman, et al. vs. 


In the District Court of the United States for the 
Western District of Washington, Northern 
Division 


Civil Action No. 1279 


CHESTER BOWLES, Administrator, Office of 
Price Administration, 
Plaintiff, 
VS. 


M. A. WYMAN, d.b.a. M. A. Wyman Lumber 
Company, M. A. WYMAN, M. H. WYMAN 
and EDWARD DORAN, d.b.a The Wyman 
Mill Company, and M. A. WYMAN, M. H. 
WYMAN and EDWARD DORAN and THE 
GRANITE FALLS PLANING MILL, a cor- 
poration, 

Defendants. 


COMPLAINT FOR INJUNCTION AND 
TREBLE DAMAGES 


Comes now plaintiff, above named, and for his 
causes of action against defendants, above named, 
alleges: 

Coun 


1. That the Office of Price Administration is an 
agency of the Government of the United States of 
America, created by the provisions of Section 201 (a) 
of the Emergency Price Control Act of 1942 (50 
U.S.C.A. 901 and 921), as amended (56 Stat. 765) 
(57 Stat. 566), hereinafter referred to as the ‘‘ Price 
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Control Act,’? and that Chester Bowles, plaintiff 
herein, is the duly appointed, qualified and acting 
Administrator thereof. 

2. hat jurisdiction of this cause of acdon is 
conferred upon the above entitled court by the pro- 
visions of Section 205(c) of the Emergency Price 
Control Act, as amended. 

3. That the defendant M. A. Wyman, doing 
business as M. A. Wyman Lumber Company, now 
is, and has been at all times hereinafter mentioned 
a lumber dealer with his principal place of business 
in King County within the juridiction of this court. 

4, That the defendants M. A. Wyman, M. H. 
Wyman and Edward Doran, a co-partnership, do- 
ing business as the Wyman Mill Company of Gran- 
ite Falls, Washington, now are, and were at all 
times hereinafter mentioned, manufacturers of west 
coast lumber with their principal place of business 
in Snohomish County [2*] within the jurisdiction 
of this court. 

). That the defendant, The Granite Falls Plan- 
ing Mill, Incorporated, a corporation, duly organ- 
ized and existing under the laws of the State of 
Washington, is now, and was at all times herein- 
after mentioned, operating a planing mill, process- 
ing or surfacing lumber with its principal plant in 
Snohomish County within the jurisdiction of this 
Court. That plaintiff is informed and believes and 
therefore alleges, that the defendants M. A. Wyman, 
M .H. Wyman and Edward Doran are the principal 
stockholders and officers of the defendant corpo- 
ration. 


* Page numbering appearing at foot of page of Reporter’s certified 
Transcript of Record. 
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6. That in the judgment of the said Administra- 
tor, the defendants have engaged in acts and prac- 
tices which constitute a violation of Section 4(a) (2), 
Section 4(b)(1)(2) and Section 4(¢) of Revised 
Maximum Price Regulation 539, as amended (10 
Federal Register 3224), hereinafter referred to as 
the ‘‘Regulation,’’ which was issued pursuant to 
Section 2(a), Section 202(b) and Section 201(d) 
of said Price Control Act; and that therefore, pur- 
suant to Section 205(a) of said Price Control Act, 
the Administrator makes this application for an 
injunction to enforce complhance with the afore- 
mentioned regulation. 

7. That at all times and including July 5, 1944, 
said amended regulation has been, and now is in 
full force and effect, requiring in Section 4(a) (2), 
Section 4(b)(1)(2) and Section 4(c) that custom 
milling service charges may not be made unless 
authorization is obtained in the manner set forth 
in said regulation. 

8. That at all times since and including the 
effective date of said regulation, said defendants 
have been, and now are sellers subject to said regu- 
lation, and that said defendants have failed to ob- 
tain authorization in conformation with Section 4 
(a)(2), Section 4(b) (1) (2) and Section 4(¢), as 
provided, thereby violating said regulation. 

9. That the defendants have sold in the course 
of trade or business commodities to-wit, western 
softwood lumber as defined in Revised Maximum 
Price Regulation 539, as amended (10 Federal Reg- 
ister 3224), at prices in [8] excess of the maximum 
price fixed by the regulation. 
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Count II. 


1. Plaintiff incorporates herein and makes a 
part hereof, as fully as if set forth herein, Para- 
graphs 1, 2, 3, 4 and 5 of Count I of this complaint. 


2. That in the judgment of the said Administra- 
tor, defendants have engaged in acts and practices 
which constitute a violation of Section 7(d) (1) (2) 
of Revised Maximum Price Regulation 26, as 
amended (9 Federal Register 1016, 3513, 4227, 7505, 
9720, 11,112, 12,537; 10 Federal Register 4661, 5099, 
5323). 

3. That at all times since and including June 9, 
1943, said amended regulation has been, and now 
is in full force and effect requiring in Section 7(d) 
(1)(2) that delivery charges preceding railroad 
shipments may be made only after special written 
permission is granted by the lumber branch of the 
Office of Price Administration, Washington, D. C., 
given after an application is made which recites 
facts showing the applicant is entitled to make the 
charge. 

4. That at all times since and including the 
effective date of said regulation, said defendants 
have and now are sellers subject to said regulation, 
and that said defendants have sold distribution 
services to-wit, trucking charges in connection with 
western softwood lumber shipped by them in the 
course of trade or business in violation of Section 
7(d)(1) (2) of Revised Maximum Price Regulation 
26, as amended. 
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Count ITI. 


1. Plaintiff incorporates herein and makes a 
part hereof, as fully as if set forth herein, Para- 
graphs 1, 2, 3, 4 and 5 of Count I of this complaint. 

2. That in the judgment of said Administrator, 
the defendants have engaged m acts and practices 
which constitute a violation of Section 4(a)(2), 
Section 4(b)(1) (2) and Section 4(c) of Revised 
Maximum Price Regulation 539, as amended (10 
Federal Register 3224), hereinafter referred to as 
the ‘*Regulation,’’ which was issued pursuant to 
Section 2(a), Section 202(b) and [4] Section 201 
(d) of said Price Control Act; and that therefore, 
pursuant to Section 205(e) of said Price Control 
Act, the Administrator brings this suit for treble 
damages. 

3. That at all times since and ineluding July 5, 
1944, said amended regulation has been, and now 
is in full force and effect, requiring in Section 4 
(a) (2), Section 4(b) (1) (2) and Section 4(c¢) that 
custom milling service charges may not be made 
unless authorization is obtained in the manner set 
forth in said regulation. 

4. That at all times since and including the 
effective date of said regulation, said defendants 
have been, and now are sellers subject to said regu- 
lation, and that said defendants have failed to ob- 
tain authorization in conformation with Section 
4(a) (2), Section 4(b)(1) (2) and Section 4(¢), as 
provided, thereby violating said regulation. 

.. That the defendants have sold in the course 
of trade or business commodities, to-wit, western 
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softwood lumber as defined in Revised Maximum 
Price Regulation 539, as amended, at prices in 
excess of the maximum price fixed by the regula- 
tion. Plaintiff is informed and believes and there- 
fore alleges, that three times the aggregate amount 
by which the prices received by the defendants in 
these sales exceed the maximum price provided 
under the regulation is $57,064.35. 


Count IV. 


1. Plaintiff incorporates herein and makes a 
part hereof, as fully as if set forth herein Para- 
graphs 1, 2, 3, 4 and 5 of Count I of this complaint. 

2. That in the judgment of the said Adminis- 
trator, the defendants have engaged in acts and 
practices which constitute a violation of Section 7 
(d)(1)(2) of Revised Maximum Price Regulation 
26, as amended, hereinafter referred to as the 
‘*Regulation,’’ which was issued pursuant to Sec- 
tion 2(a), Section 202(b) and Section 301(d) of 
said Price Control Act; and that therefore, pur- 
suant to Section 205(e) of said Price Control Act, 
the Administrator brings this suit for treble 
damages. 

3d. That at all times since and including June 9, 
1943, said amended [5] regulation has been, and 
now is in full force and effect requiring in Section 
7(d)(1)(2) that delivery charges preceding rail- 
road shipments may be made only after special 
written permission is granted by the lumber branch 
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of the Office of Price Administration, Washington, 
D. C., given after an application is made which re- 
cites facts showing the apphcant is entitled to make 
the charge. 

4, That at all times since and including the 
effective date of said regulation, said defendants 
have been and now are sellers subject to said regu- 
lation, and that said defendants have sold distribu- 
tion services, to-wit, trucking charges in connection 
with western softwood lumber shipped by them in 
the course of trade or business in violation of Sec- 
tion 7(d)(1)(2) of Revised Maximum Price Regu- 
lation 26, as amended. Plaintiff is informed and 
believes and therefore alleges, that three times the 
aggregate amount by which the prices received by 
the defendants exceed the maximum price provided 
under the regulation is $5,283.48. 


Wherefore, Plaintiff Prays: 
1. A preliminary and final injunction against 
said defendants, their agents, employees, and any 


and all persons acting in concert o1 participation 
with said defendants: 


A. Ordering and directing them forthwith 
to fix the price of all lumber sold and delivered 
by them in accordance with the appheable pro- 
visions of Revised Maximum Price Regulation 
539, as amended (10 Federal Register 3224), 
and particularly with Section 4(a) (2), Section 
4(b)(1)(2) and Section 4(¢) of said regula- 
tion. 
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B. Ordering and directing them forthwith 
to fix the transportation charges on all lumber 
sold and delivered by them in accordance with 
the applicable provisions of Revised Maximum 
Price Regulation 26, as amended (9 Federal 
Register 1016, 3513, 4227, 5705, 9720, 11,112, 
12,537; 10 Federal Register 4661, 5099, 5323) 
and particularly 7(d)(1)(2) of said regula- 
tion. [6] 


C. Ordering and directing them to do every 
other act required to be done by said regulation, 
and to do every act required to be done by any 
other appheable regulation or order relating 
to prices, heretofore or hereafter issued pur- 
suant to said Price Control Act, as amended 
or extended. 


D. Enjoining and restraining them perma- 
nently from doing any other act prohibited by 
said regulations, and from doing any act pro- 
hibited by any other applicable regulation or 
order relating to prices, heretofore or here- 
after issued pursuant to said Price Control 
Act, as amended or extended. 


2. Judgment in favor of the plaintiff and against 
the defendants in the sum of $62,347.83. 
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3. And for such other and further relief as the 
eourt may deem just and equitable in the premises. 
/s/ DANIEL M. REAUGH, 
District Enforcement 
Attorney, 
/s/ ANDREW H. HITCHCOCK, 
Enforcement Attorney, 
Attorneys for Plaintiff. 


Seattle District Office, 

Office of Price Administration, 

4451 White-Henry-Stuart Building, 
Seattle, Washington. 


[Endorsed]: Filed July 11, 1945. [7] 


District Court of the United States for the Western 
District of Washington, Northern Division 


Civil Action File No. 1279 


CHESTER BOWLES, Administrator, Office of 
Price Administration, 
Plaintiff, 
VS. 


M. A. WYMAN, d.b.a. M. A. Wyman Lumber 
Company, M. A. WYMAN, M. H. WYMAN 
and EDWARD DORAN, d.b.a. The Wyman 
Mill Company, and M. A. WYMAN, M. “°H. 
WYMAN and EDWARD DORAN and THE 
GRANITE FALLS PLANING MILL, a cor- 
poration, 

Defendants. 


United States of America 11 
SUMMONS 


To the above named Defendants: 

You are hereby summoned and required to serve 
upon Andrew H. Hitchcock, plaintiff’s attorney, 
whose address is 4451 White-Henry-Stuart Build- 
ing, Seattle, Washington, an answer to the com- 
plaint which is herewith served upon you, within 20 
days after service of this summons upon you, ex- 
clusive of the day of service. If you fail to do so, 
judgment by default will be taken against you for 
the relief demanded in the complaint. 


Date: July 11, 1945. 


[Seal] MILLARD P. THOMAS, 
Clerk of Court. 


By /s/ MARIAN MILLER, 
Deputy Clerk. 


Return on Service of Writ 


I hereby certify and return, that on the 11th day 
of July, 1945, I received the within summons, to- 
gether with Complaint for Injunction and Treble 
Damages, and that thereafter I served the same on 
the therein named M. A. Wyman Lumber Company 
by handing to and leaving a true and correct copy 
thereof with M. A. Wyman, owner, and I also 
served the same on the therein named Wyman Mill 
Company by handing to and leaving a true and 
correct copy thereof with M. A. Wyman, partner, 
and I also served the same on the therein named 
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Granite Falls Planing Mill, a corporation, by hand- 
ing to and leaving a true and correct copy thereof 
with M. A. Wyman as an officer in company, of the 
13th day of July, 1945, at Seattle, Washington. 


Marshal’s fees: Service, $6.00. 


DONALD F. MILLER, 
United States Marshal. 


By PATRICK J. BRADLEY, 
Deputy United States 
Marshal. [9] 


[Endorsed]: Filed July 19, 1945. [8] 


ee 


[Title of District Court and Cause. ] 


MOTIONS TO QUASH THE SERVICE OF 
SUMMONS AND COMPLAINT OF THE 
GRANITE FALLS PLANING MILL, A 
CORPORATION 


(Rule 4d FRCP, USCA 28, Par. 723c) 


Comes now the Granite Falls Planing Mill, a 
corporation, defendant above named, and appear- 
ing specially for the purpose of this motion and 
for no other purpose, respectfully moves the Court 
to quash the service of the summons and complaint 
in the above cause made on M. A. Wyman as an 
officer of said Granite Falls Planing Mill, a corpo- 
vation, on July 18, 1945, on the ground that said 
M. A. Wyman was not an officer of said corpora- 
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tion, nor a managing or general agent thereof. or 
any other agent of said corporation authorized by 
appointment or by law to receive service of process 
on July 13, 1945, nor at any time during 1945. 

This motion is based upon the records and files 
in the above entitled cause and the affidavit of 
M. A. Wyman hereto attached. 


0, E. HUGHES, 
Attorney for the Granite Falls Planing Mill, a 
corporation. 


State of Washington, 
County of King—ss. 


M. A. Wyman, being first duly sworn. on oath 
deposes and savs: 

That he is the M. A. Wyman mentioned in the 
return of service made by Patrick J. Bradley. 
Deputy U. 8S. Marshal. dated July 11, 1945, and 
filed in the above entitled cause on July ..... 1945, 
in which said Deputy Marshal states [10] that he 
served a copy of the summons and complaint in the 
above cause on M. A. Wyman as an officer of Gran- 
ite Falls Planing Mill. a corporation. on July 18. 
1945. 

Affiant states that he was not an officer. director 
or stockholder of said corporation on July 15, 1945, 
nor at any time during 1945, nor a managing or 
general agent thereof or any other agent of said 
corporation authorized by appointment or by law 
to receive service of process on July 13, 1945. nor 
at any time during 1945. 
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This affidavit is made for the purpose of quashing 
the service of the summons and complaimt in the 
above cause on affiant as an officer of said corpora- 
tion or anv kind of an agent connected with said 
corporation. 

M. A. WYMAN. 

Subscribed and sworn to before me this Ist day 
of August, 1945. 

[Seal] C. E. HUGHES, 

Notary Public in and for the State of Washington, 
residing at Seattle. 

Copy received August 1, 1945. 

ANDREW HITCHCOCK, 
per D2 b., 
Attorney for Plaintiff. 


[Endorsed]: Filed Aug. 10, 1945. [11] 


[Title of District Court and Cause. ] 


AMENDED COMPLAINT FOR INJUNCTION 
AND TREBLE DAMAGES 


Comes now plaintiff, above named, and for his 
causes of action against defendants, above named, 
alleges: 

Count I. 


1. That the Office of Price Administration is an 
agency of the Government of the United States of 
America, created by the provisions of Section 201 
(a) of the Emergency Price Control Act of 1942 
(50 U.S.C.A. 901), as amended (56 Stat. 765; 57 
Stat. 566, P. L. 108, 79th Congress, First Session), 
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hereinafter referred to as the ‘Price Control Act,”’’ 
and that Chester Bowles, plaintiff herein, is the 
duly appointed, qualified and acting Administrator 
thereof. 

2. That jurisdiction of this cause of action is 
conferred upon the above entitled court by the pro- 
visions of Section 205(¢) of the Price Control Act, 
as amended. 

3. That the defendant, M. A. Wyman, doing 
business as M. A. Wyman Lumber Company was, 
at all times hereinafter mentioned, engaged in the 
business of buying and selling lumber with his 
principal place of business in King County within 
the jurisdiction of this court. [12] 

4. That, the defendants M. A. Wyman, M. H. 
Wyman and Edward Doran, a co-partnership, doing 
business as Wyman Mill Company, were, at all 
times, hereinafter mentioned, engaged in the busi- 
ness of producing West Coast rough softwood 
lumber with their principal place of business in 
Snohomish County within the juridiction of this 
court. 
do. That, the defendant, the Granite Falls Plan- 
ing Mill, Inc., a corporation, duly organized and 
existing under the laws of the State of Washington, 
was, at all times, hereinafter mentioned, engaged in 
the business of milling western softwood lumber 
with its principal place of business in Snohomish 
County within the jurisdiction of this court. That, 
the principal officers and stockholders of said cor- 
poration from July 11, 1944, to and including 
December 22, 1944, were M. A. Wyman, M. H. 
Wyman, and Edward Doran. 
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6.(A) That, in the judgment of the said Admin- 
istrator, the defendants, from July 11, 1944, to 
and including December 22, 1944, were engaged in 
the acts and practices hereinafter described which 
constituted a violation of Maximum Price Regula- 
tion 539, Custom Millmg and Kiln Drying of 
Western softwoods (9 Fed. Reg. 6152), hereinafter 
referred to as ‘‘MPR 539’ which was issued pur- 
suant to Section 2(a), Section 202(h) and Section 
201(d) of said Price Control Act; and that, there- 
fore, pursuant to Section 205(a) of said Price 
Control Act, the Administrator makes this applica- 
tion for an injunction to enforce compliance with 
Sard) MPI 339, 


(B) That, at all times, since June 5, 1944, MPR 539 
has been in effect establishing maximum prices 
for custom milling and kiln drying services as 
defined therein on specified Western softwood 
lumber. 

(C) In particular, MPR 539 provides that custom 
mill under common ownership or control] 
with saw mills producing Western softwood 
lumber cannot qualify as custom mills under 
MPR 539 unless and until they obtain special 
authorization from the Office of Price Adminis- 
tration at its Regional Office nearest the 
operation. Unless such authorization is 
obtained, the maximum prices which [13] the 
seller may charge the purchaser, for both the 
lumber and for milling or kiln drying are the 
ceiling prices fixed in the appropriate mill 
regulation for the end product reaching the 
purchaser after milling or kiln drying. 
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(D) That, the defendants, from July 11, 1944, to 
and including December 22, 1944, owned and 
eontrolled a saw mill producing lumber of a 
species of Western softwood lumber covered by 
RMPR 26, and also owned and controlled a 
custom mill selling and providing custom mill 
services on the lumber produced by the saw mill 
to purchasers for use in the course of trade or 
or business. That, the defendants did not secure 
authorization from the Office of Price Adminis- 
tration at its Regional Office in San Francisco 
to charge custom milling prices as set forth in 
MPR 589 for such services, and that the total 
prices charged for said services and lumber 
were in excess of the maximum prices estab- 
lished by RM PR 26 for the lumber as delivered 
to the purchaser. 

6. That, said overcharges heretofore mentioned 
in Paragraph 6 hereof are fully set forth in Exhibit 
‘*A’’ which is affixed hereto and made a part hereof 
as fully as if set forth herein. 


Count I. 

1. Plaintiff incorporates herein and makes a part 
hereof, as fully as if set forth herein, Paragraphs 
1, 2, 3, 4 and 5 of Count I of this complaint. 

2.(A) That, the defendants from July 11, 1944, 
to and including December 22, 1944, were engaged in 
the acts and practices hereinafter deseribed which 
constituted a violation of Maximum Price Regula- 
tion 539, Custom Milling and Kiln Drying of 
Western softwoods (9 Fed. Reg. 6152), hereinafter 
referred to as ‘‘MPR 539’’ which was issued pur- 
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suant to Section 2(a), Section 202()) and Section 

201(d) of said Price Control Act; and that there- 

fore pursuant to Section 205(e) of said Price Con- 

trol Act, the [14] Administrator brings this action 
for treble damages. 

(B) That, at all times, since June 5, 1944, MPR 
539 has been in effect establishing maximum 
prices for custom milling and kiln drying ser- 
vices as defined therein on specified Western 
softwood lumber. 


(C) In particular, MPR 539 provides that custom 
mills under common ownership or control with 
saw mills producing Western softwood lumber 
cannot qualify as custom mills under MPR 539 
unless and until they obtain special authoriza- 
tion from the Office of Price Administration at 
its Regional Office nearest the operation. In any 
such cases, the maximum prices which the seller 
may charge the purchaser for both the lumber 
and for milling or kiln drying are the ceiling 
prices fixed in the appropriate mill regulation 
for the and product reaching the purchaser 
after milling or kiln drying. 

3. That, said overcharges heretofore mentioned 
in Paragraph 2 heretofore are fully set forth in 
-Exhibit ‘‘A’’ which is affixed hereto and made a 
part hereof by reference as fully as if set forth 
herein. ‘That, the amount by which the prices 
charged by the defendants exceeds the maximum 
prices provided under said regulation is $19,130.89. 

Wherefore, Plaintiff prays: 


1. A preliminary and final injunction against 
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said defendants, their agents, employees, and any 
and all persons acting in concert or participation 
with said defendants: 


sy 


2. 


Ordering and directing them forthwith to fix 
the price of all custom milling services sold_or 
provided by them in accordance with the applic- 
able provisions of Maximum Price Regulation 
539 (9 Fed. Reg. 6152). 

Ordering and directing them to do every other 
act required to be done by said regulation, and 
to do every act required to be done by any other 
applicable regulation or order relating [15] to 
prices, heretofore or hereafter issued pur- 
suant to said Price Control Act as amended or 
extended. 

Enjoining and restraining them permanently 
from doing any other act prohibited by said 
regulations, and from doing any act prohibited 
by any other applicable regulation or order 
relating to prices, heretofore or hereafter 
issued pursuant to said Price Control Act, so 
amended or extended. 


Judgment in favor of the plaintiff and against 


the defendants for three times the overcharges 
which sum is $57,392.67. 

3. And for such other and further relief as the 
court may deem just and equitable in the premises. 


/s/ ANDREW H. HITCHCOCK, 
Knforcement Attorney. 


s/ DANIEL M. REAUGH, 
Attorneys for Plaintiif. 
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ENEIBIT A 
Sales by Defendants from July 11, 1944 to December 22, 1944 


Amount 

Amount Ceiling Over- 

Purchasers Date Collected Price charges 
George Wi. Uiteh Lumber Co............. 7-29-44 $243.97 $50.58 $193.39 
Rice stioustom Gir. Co...2..2.-.2:.: 7-10-44 Soil 40.64 158.29 
pepe EHOUSTON  SOM:...5...-.-0.cccecesessce 7-12-44 206.73 41.25 165.48 
Ntoussen Wimmer (CO. .2..2..0-.--------se-c0000 7-17-44 234.09 49.65 184.44 
Uderistanuies sOSe. LIC... ..ccccc-<sseesceseeeeceee 7-11-44 245.78 43.94 201.84 
ERO UstoneeMMNer CO. ccc..c.:0000--0sesccesee 7-17-44 256.98 49.84 188.09 
Je veiseiay J vay TT STer em OV eee ee neneeen mene ene 7-14-44 263,09 Aq 185.92 
PMP LOUIGL ON hG) SON.c.c0s.<.c-Seccseckce ccc 7-17-44 221 2 44.79 176.33 
emlecutmelumber CO,.....2:-...2 7-19-44 237ml 237.11 
Paleineemsuanber CO... .ccccc0:.sccescs--22ce- 7-18-44 147,22 10.47 136.75 
Niouston lumber Co...0cc.c-:20012-22-c- 7-19-44 251.16 50.16 201.00 
PIMP MIEROMSUOI 66 OOM. ces coce-cctccces cack 7-20-44 220,92 46.62 180.30 
AGeilloustom! & SOM. ..c.-22----2..-0cccen-- 7-25-44 223.45 44.85 178.60 
Coerper Bros. Lumber Co................- 7-22-44 236.28 ples) 224.53 
BieGov Iumber Co..csi...201..05-0c 7-27-44 222.50 2119) 195.38 
NMeeoy limber Co. ge -...-:...-..-:-----. 7-25-44 255.72 30.12 220.60 
Heese momen CO...0..- cet le-caeceennaenes 7-25-44 150.01 7.90 142.11 
ieustonminrmuer CO;c:..-.2..--..--s eee 7-31-44 256.11 54.20 201.99 
emeltouston «& SOM. -.-c-....---ccciec-222-2 8- 1-44 135202 30.39 164.63 
itguscon lumber CO......:..--cccceccessee-s 8- 2-44 222.09 41.17 181.52 
Memctonsemmiber CO...-..2.....0.0..-2.-0e 8- 5-44 249.05 49 48 192.59 
Hiustom Wumber CO....-cc.cc.c-accs eee 8- 5-44 226.16 47.85 178.31 
leo cto oss. UNG. .1..--se<c<.22--cceere ste 8- 7-44 259.70 38.70 221.00 
blomerane Inlimier C0.........--.----cccees:2 8-11-44 239.27 50.14 189.13 
PEM BELOMUSEOM GW SOT-...0.-<6cs-c0ceece-ccee 8-11-44 240.60 48.42 192.18 
Gecrge W. Ulteh Lumber Co............. 8-12-44 243.77 51.48 192.29 
Yeorge W. Ulteh Lumber Co............. 8-14-44 Po243 46.48 185.95 
MIMMIP AUG CUM CLANITS 2. 20co occ cede ccaeecteaecectilece 8-24-44 193.67 39.16 164.52 
Migsiner loumber Co.....2.22- 8-16-44 227 22 35.02 191.70 
St. Charles Lumber & Fuel Co......... 8-17-44 204.51 41.31 163.20 
Waccelheide Lumber Co...........-.2.:::. 8-24-44 197.80 40.45 157 3a 
Pepimstor WSYOS, LINC ..cc22--22cec2scsecdencees- 8-22-44 2s 44.95 206.83 
Sfecharies:bbra« Mitel Co.....2..... 8-18-44 222.67 4122 178.45 
TEI] ee Ges CC ee eee 9- 9-44 202.99) 43.10 229.89 
mrt TOIe RIVER (OO). eee cccvesteccessecee 8-31-44 198.03 198.03 


Pltott amber (COs geese eeccs see. 8-31-44 219,42 43.88 175.54 
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Purchasers Drte 
ames Shaw & Son Co., Ine............ S-31 444 
morwiee lnimberm Co.....................-.- 9. 5-44 
Mion louimieer ©0......................--.-.- 9- 6-44 
Mote [smalee i O.....--.-..-.-------ee-0----- 9-12-44 
eniral Lumber Snles Co................... 9- 7-44 
me, iiussey Moumber Co.................-. 9. 8-44 
mace WV. Grn & oons Co............. 9-19-14 
meer lumber Co............-............. 9-15-44. 
emiral immer Sales Co................. 9-13-44 
ene Inner: (cane 9.15284. 
Pmtaal Uuniber Sales Co................... 9-15-44 
entral Lumber Sales Co................... 9-20-44 
Patra! Lumber Sales Co................... 9-21-44 
Schmaver Lumber Co.................... 9-25-44 
aera! Luimber Sales Co................... 9-26-44 
Patra! Lumber sales Co................... 9-30-44 
fmcan Miereantile Co....................... 10- 2-44 
Patral limber Sales Co................... 10- 6-44 
Pian Wlereaniile Co........-............ 10-14-44 
Batral Wiper Sales.....................-.. 10-11-44 
entral Lumber Sales Co................... 10-11-44 
mera! Lumber Sales Co................... 10-13-44 
Mientin Lumeer Co......................... 10-13-44 
eniral Lumber Sales Co..................- 10-12-44 
Mitra! tumoer Sales Co................... 10-17-44 
airmount Mill & Lumber Co........... 10-17-44 
wo hive aan 10-16-44 
mikentin luumber Co........................- 10-20-44 
eatral Lumber Sales Co................... 10-23-44 
Miral Lumber Sales Co................... 10-24-44 
eitral Lumber Sales Co................... 10-24-44 
entral Lumber Sales Co................... 10-25-44 
mls ieaiincs ()O,...........---..-...---.---- 10-26-44 
emival Lumber Sales Co................. 10-27-44 
OO, ltd (Ss (a 10-27-44 
Sivallinmber Sales Co.................-. 10-28-44 
entral Lumber Sales Co................... 10-30-44 
Brlaveh Yards, Ine.................--.-----. 10-30-44 


Meme rolm siviver (CO..............--...-...-.---- 1i- 1-44 


Amount 
Collected 


$231.02 
163.76 
241.71 
228.48 


22a i 
241.06 
226.58 
224.08 
183.32 
231.96 
254.27 

45.45 
215.14 


Ceiling 
nice 
$47.56 
46.46 
38.60 
10.60 
46.27 
46.78 
30.28 


41.58 
39.47 
58.40 
32.93 
39.65 
28.54 
39.63 
45.05 
39.98 
26.01 
38.47 
51.08 
25.60 
45.83 
43.30 
37.30 
Do.2t 
42.32 
£9.78 


23.76 
30.65 
00.91 
24.17 
46.52 
41.52 
40.25 
46.42 
33.29 
13.63 
53.78 


ul 


Amount 
Over- 
charges 


$183.46 
117.30 
203.11 
217.88 
182.44 
182.69 
201.41 
220.32 
162.81 
168.66 
151.66 
180.34 
146.73 
187.27 
135.37 
196.61 
193.73 
125.85 
192.59 
176.22 
161.82 
194.48 
197.00 
199.46 
192.84 
246.38 
149.35 
229.70 
182.57 
142.23 
189.30 
216.89 
180.06 
182.56 
143.09 
185.54 
220.98 
31.82 
161.36 
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Amount Ceiling 
Purchasers Date Collected Price 

Gential Tamber Sales Co................. 11- 3-44 «$241.27 = $82.56 
Gillman Lumber & Cabinet Co......... lil- 228 146.14 
Comtral tjamiber Sales Co.............2.. 11- 6-44 215.64 40.45 
SPC rou twiWet C0. ...........sc00ces.s000000 11- 6-44 215.54 53.88 
Gocreer Wiumber Co......-....-----c-. 11- 7-44 222,00 47.76 
RS emmO TOI Vel (0,...2-..:2.2-----cceceseccece 11- 7-44 174.66 43.67 
Central Lumber Sales Co..................- 11-11-44 Bis 21 32.26 
Central lumber Sales Co................... 11-10-44 161.20 21.78 
Central Iaamber Sales Co.......2..22... 11-10-44 198.23 29.47 
OU, (CIRC. JOC a © (cen eae 11-13-44 NETS 44.44 
Central Lumber Sales Co..............---- 11-14-44 240,23 41.60 
Gcerper (iwmber Co. ......02:...0c. 2a. 11-18-44 180.00 
Sime roms iver Co,.........2.-.-.c--.sccsc-c- 11-16-44 174.87 B32 
Centval Lumber Sales Co...........:....... 14-18-44 ZOt56 36.00 
Rte ONS ARIVOD COs. cccccceeec--.-ccecescceneee 11-22-44 160.76 40.19 
Central Lumber Sales Co................--- 11-21-44 222.99 44.40 
Central Lamber Sales Co................... 11-24-44 176.77 Sone 
Wee, Eval & CO. ..cccsccccssnccseescaoe ----41-22-44 160.02 29.89 
Mandan Mercantile @€o...........--....-00. 11-25-44 Aico 36.38 
ee Witt SCO... <a--cecencetnseceeneseneeceeeees 11-28-44 23209) 47.18 
Central Lumber Sales Co................... 11-30-44 183.99 28.34 
Semen eatterson Co...........-..-ccsscoceoecs 11-30-44 221.70 39.70 
TiO, SW, LEST Se Saas 0 Se 11-30-44 236.59 28.99 
Seemper nm ber CO.......0:.c20:-00002 12- 4-44 205.70 41 47 
W. J. Campbell Lumber Co............... 12- 6-44 173.45 
SIMO Teer Vvel CO... .ccccecec..secccasceceses 12-15-44 228.98 36.03 
MRO UOMO RIVED CO... c:cescccceecccceseneee 12-15-44 21927 36.46 
Pe OI IVEY CO. .-2cccince0000+.s--coveccnee 12-16-44 238.0 RHE aT 
Central umber Sales Co................. 12-19-44 200.19 17.90 
PMO TOM IVE! C0 ...2.ccc.0- nc. -ecevcnceose 12-19-44 223.60 34.02 
Si, (OTEO RS 11h Oc ee 12-21-44 233.23 32.38 
ential lamer Sales Co........-..2-.-.-- 19-22-44 193.50 21.08 

MIRC) fm cot Sons e Se. os, ncnns cacdadaucacaeeane pamenee eee 


[Endorsed]: Filed Nov. 7, 1945. 


Amount 
Over- 
charges 


$908.71 
146.14 
175.19 
161.66 
175.12 
130.99 
180.95 
139.42 
168.78 
133.31 
198.63 
180.00 
131.15 
198.58 
120.57 
178.59 
142.98 
130.13 
181.46 
184.91 
155.65 
182.00 
207.60 
164.23 
173.45 
192.75 
< 
201.0 
182.29 
189.58 
200.85 
172.46 


$19,130.67 
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In the District Court of the United States in and 
for the Western District of Washington, 
Northern Division. 


Civil Action File No. 1279 


CHESTER BOWLES, Administrator, 
Office of Price Administration, 
Plaintiff. 
VS. 


M. A. WYMAN, d.b.a. M. A. Wyman Lumber 
Company, et al., 


Defendants. 


SUMMONS IN CIVIL ACTION 
To the above named Defendant: 


You are hereby summoned and required to serve 
upon Andrew H. Hitchcock, plaintiff’s attorney, 
whose address 3319 White-Henry-Stuart Building, 
Seattle 2, Washington an answer to the complaint 
which is herewith served upon you, within 20 days 
after service of this summons upon you, exclusive of 
the day of service. If you fail to do so, judgment by 
default will be taken against you for the relief 
demanded in the complaint. 

[Seal] MILLARD P. THOMAS, 

Clerk of the Court. 
By /s/ SIGFRIED HENDRICKSON, 
Deputy Clerk 
Date, Nov. 7, 1945. 


Bs 2. 0 eee eo. 


RETURN UN SERVICE OF WRIT 
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Eo seyei ib =F @ th them eee’ MCA 
Sree dha MW 8 Wee Lee Cape by 
heminwr oe ani tee 2 oe ae cee ce 
Geeesé wok M 3 Wroee @ Seok. Washer 
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MOTION TO QUASH THE SERVICE OF THE 
SUMMONS AND AMENDED COMPLAINT 
ON THE GRANITE FALLS PLANING 
MILL. a corporation. and M. H. WYMAN. 


Come now M. H. Wyman and the Grenite Falls 
Planing Mill. a corporation. deicndants above 
named, and appearing specially for the purpose of 
this motion and fer ne other purpose, respectiully 
move the Court to quash the service of the summons 
and amended complaint in the above cause made 
on M. H. Wrinan individually and as an officer of 
said Granite Falls Planing Mill. a corporation. on 
November 9. 1945, on the ground and original sum- 
mons and complaint was filed herein. and summons 
was issued thereon July 11. 1945, and that no service 
of summons or complaint in said cause was made 
on said M. H. Wyman or said Gramite Falis Planing 
Mill. a corporation. within three months after the 
issuance of said summons. and sald action abated 
as to said defendants on October 11. 1945. as pro- 
vided by Rule 15. Rules of the United States 
District Court for the Western District of Wasn- 
ington and the laws of the State of Washington. and 
cannot be revived by an amended complaint. 

This motion is based upen the records and dies 
in the above cause and the affidavit of C. E. Hughes 
hereto attached. 

‘Cc. E. HUGHES. 


Attorney for M. H. Wyman 


hy 


and Granite Falls Planing 
Mill. a corporation. 
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State of Washington, 
County of King—ss. 


C. E. Hughes, being first duly sworn on oath dis- 
poses and says: That he is the attorney for M. H. 
Wyman and Granite Falls Planing Mill, a corpora- 
tion, defendants above named. ‘That on July 11, 
1945, the original summons and complaint was filed 
in the above cause and summons was duly issued 
thereon July 11, 1945, that no service of a summons 
or complaint in this cause was made on either of 
said defendants within three months after the issu- 
ance of said summons as provided by Rule 15 of this 
Court and the laws of the State of Washington. 
That neither of said defendants have appeared 
generally herein, nor has the time to effect service 
on said defendants or either of them been extended 
by any order as provided in said Rule 15. 


That on November 7, 1945, nearly four months 
after said issuance of the original summons, 
plaintiff caused to be filed in the above Court and 
cause, a new summons and an amended complaint, 
and a new summons was issued thereon on said 
date, and on November 9, 1945, two copies of said 
summons and amended complaint on file herein were 
served on M. H. Wyman at Seattle, Washington, 
individually as President of said corporation, which 
is the only service ever made on said defendants, or 
either of them. That said M. H. Wyman has lived 
and has been in Seattle continuously at all times 
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since long prior to July 11, 1945, but no attempt was 
ever made to serve said summons or complaint or 
amended complaint on him until November 9, 1945. 

That in accordance with the provisions of said 
Rule 15 and the laws of the State of Washington, 
said action abated and terminated as to said defend- 
ants on October 11, 1945, at which time this Court 
lost jurisdiction over said defendants, and said 
action cannot be revived by an amended complaint. 

C. E. HUGHES, 

Subseribed and Sworn to before me this 28th day 

of November, 1945. 


[Seal] LUCILE LASNIER, 
Notary public in and for the State of Washington, 
residing at Seattle. [24] 


Copy reed. 11/28/45, 
A. H. HITCHCOCK, 
Attorney for Plaintiff. 
Copy reed. 11/28/45 
OGDEN & OGDEN, 
Attorneys for Edward Doran. 


[Endorsed]: Filed Nov. 29, 1945. 
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MOTION TO QUASH THE SERVICH OF 
SUMMONS AND AMENDED COMPLAINT 
SERVED UPON DEFENDANT EDWARD 
DORAN 


Comes now Hdward Doran, one of the defendants 
above named, appearing specially and for the pur- 
pose of this motion and for no other purpose what- 
soever, and respectfully moves the Court to quash 
the service of the summons and amended complaint 
in the above entitled cause made on Edward Doran 
on November 20, 1945, on the ground that the 
original summons and complaint was filed herein 
on July 11, 1945, and that no service of a summons 
and original complaint in this said cause was made 
on Edward Doran at any time whatsoever on or 
subsequent to July 11, 1945, and that on November 
20, 1945, defendant Doran was served with a sum- 
mons attached to an amended complaint; that no 
order of court or permission of Court was ever 
granted, permitting the plaintiff to serve defendant 
Doran with a summons or amended complaint, nor 
was there any extension of time ever granted to the 
plaintiff in which to perfect serveie of the original 
summons and the original complaint; that at all 
times from an after July 11, 1945, defendant Doran 
was working at either Darrington or Granite Falls, 
in Snohomish County, Washington, and no attempt 
by him was ever made to evade service of the sum- 
mons and complaint in this said cause [26] of ac- 
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tion. Accordingly, it is submitted that said cause 
of action was abated as to defendant Doran after 
the expiration of ninety days from and after July 
11, 1945, as provided for by Rule 15 of the Local 
Rules of the United States District Court for the 
Western District of Washington, Northern Divi- 
sion, Relating to Civil Actions, and in accordance 
with the laws of the State of Washington relating 
to service of summons within ninety days after the 
date of the filing of said summons. 

This motion is based upon the records and files 
of the above entitled cause and on the affidavit of 
Raymond D. Ogden, Jr., one of the attorneys for 
the defendant Doran herein. 


OGDEN & OGDEN, 
By RAYMOND D. OGDEN, JR., 
Attorneys for Defendant 
Edward Doran. | 


Received copy Dec. 7/45. 
ANDREW H. HITCHCOCK. 


Received copy Dec. 7/45. 
C. E. HUGHES, 
Attorney. 


[Endorsed]: Filed Dec. 8, 1945. [27] 
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AFFIDAVIT OF RAYMOND D. OGDEN, JR., 
IN SUPPORT OF MOTION TO QUASH 
SERVICK OF SUMMONS AND AMENDED 
COMPLAINT ON DEFENDANT EDWARD 
DORAN 


United States of America, 
State of Washington, 
County of King—ss. 


Raymond D. Ogden, Jr., being first duly sworn, on 
oath deposes and says: 


That he is one of the attorneys for the defendant 
HKdward Doran in the above action; that the ree- 
ords in the above entitled cause show that the origi- 
nal summons in “Civil Action File No. 1279”’ was 
filed July 11, 1945, in accordance with the date 
stamped on the face of said summons; That Edward 
Doran was never served with the original summons 
or the original complaint in said action at any 
time; that the only summons served upon Edward 
Doran in the above entitled cause was on the 20th 
day of November, 1945, when he was served with 
a summons bearing a date stamped on the face 
thereof of November 7, 1945, which summons was 
attached to an amended complaint; that the defend- 
ant Hdward Doran has not appeared generally in 
this action, nor has the time to effeet service on 
the defendant Doran been extended by an order of 
court as provided for in Rule 15 of [28] the Local 
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Rules of the United States District Court for the 
Western District of Washington, Northern Divi- 
sion, Relating to Civil Actions. 

That at all times from and after July 11, 1945, 
said Edward Doran was a resident of the State of 
Washington and was at all times working either 
in Granite Falls, Washington, or Darrington, 
Washington. 

/s/ RAYMOND D. OGDEN, Jr. 

Subscribed and sworn to before me this 7th day 
of December, 1945. 


[Seal] NOLA N. BARRON, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Received copy Dec. 7/45. 
ANDREW H. HITCHCOCK. 


Received copy 12/7/45. 
C. E. HUGHES, 
Attorney. 


[Endorsed]: Filed Dee. 8, 1945. [29] 
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MOTION TO DISMISS COUNTS I AND II 
OF THE AMENDED COMPLAINT 


Come now al] the defendants above named, ex- 
cept Edward Doran, and without waiving the spe- 
cial appearance herein of M. H. Wyman and 
Granite Falls Planing Mill, and in the event of 
the denial of their motion to quash, each of said 
defendants separately moves against plaintiff’s 
amended complaint as follows: 


1. To dismiss Count I thereof on the ground that 
said count does not allege facts sufficient to war- 
rant or justify the issuance of a mandatory injunc- 
tion or any other injunction against said defend- 
ants, or any of them, nor state a claim upon which 
relief can be granted; and on the further ground 
that it affirmatively appears from said amended 
complaint, that none of said defendants are now, 
or have at any time since December 22, 1944, vio- 
lated any regulation, or that said defendants or 
any of them are now or have at any time since De- 
cember 22, 1944, threatened to do so, or that plain- 
tiff has shown any need or justification for an 
injunction. 

2. To dismiss Count II thereof, on the ground 
that said count does not allege facts sufficient. to 
constitute a cause of action against said defendants 
or any of them, nor state a claim [30] upon which 
relief can be granted, and on the further ground 
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that said defendants are in no way connected with 
the violation of any regulation. 

These motions are made separately by each of 
said defendants, and are based upon the revords 
and files in the above cause. 


C. E. HUGHES, 
Attorney for all the Defendants except Hdward 
Doran. 
1026 Henry Building, 
Seattle, Washington. 


Copy received 11/28/45. 
A. H. HITCHCOCK, 
Attorney for Plaintiff. 


Copy received 11-28-45. 
OGDEN & OGDEN, 
Attorneys for Edward Doran. 


[Endorsed]: Filed Nov. 29, 1945. [31] 
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[Title of District Court and Cause. ] 


MOTION TO DISMISS COUNT I AND 
COUNT II OF AMENDED COMPLAINT 
Comes now the defendant Edward Doran and 
without waiving his special appearance herein, and 
in the event of the Court’s denial of defendant 
Doran’s motion to quash said defendant moves 
against the amended complaint of the plaintiff 
as follows: 
ile 


To dismiss Count I thereof on the ground that 
said Count I does not state a cause of action against 
the defendant Doran, nor does it state facts suff- 
cient to justify or warrant this Court in the issu- 
ance of a mandatory injunction, or any injunction 
at all, against the defendant Edward Doran; and 
on the further ground that it affirmatively appeais 
in the allegations of Count I that no act or deed 
had been committed or performed by defendant 
Doran from and after December 22, 1944, effecting 
the subject matter alleged in said Count I, nor 
does any allegation appear in said Count I that the 
defendant Edward Doran has threatened to or in- 
tends to commit any act or deed concerning which 
a mandatory injunction or any injunction could be 
issued. [32] 

IT. 


Defendant Doran moves to dismiss Count Il 
thereof on the ground that said Count II does not 
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allege facts sufficient to constitute a cause of action 
against said defendant Doran, nor does it state 
facts sufficient to warrant the Court in granting any 
relief whatsoever to the plaintiff as respects the 
allegations of Count II; and on the further ground 
that there is no allegation in Count I] which: spe- 
cifically alleges or points out the commission of any 
act or deed, or the omission of any act or deed, on 
the part of the defendant Doran, which would jus- 
tify or warrant this Court in granting any relief 
whatsoever to the plaintiff as against the defend- 
ant Doran. | 

This motion is based upon the records and files 
in the above entitled cause. 


OGDEN & OGDEN, 
By RAYMOND D. OGDEN, JR., 
Attorneys for Defendant 
Edward Doran. | 
Received copy Dee. 7/45. 
ANDREW H. HITCHCOCK. 


Received copy Dec. 7/45. 
C. EK. HUGHES, 
Attorney. 


[Endorsed]: Filed Dec. 8, 1945. [33] 


36 M.A. Wyman, et al. vs. 
[Title of District Court and Cause. ] 


ORDER ON MOTIONS OF GRANITE FALLS 
PLANING MILL, A CORPORATION, M. H. 
WYMAN AND EDWARD DORAN 


This matter having come on duly and regularly to 
be heard on the motions of Granite Falls Planing 
Mill, a corporation, M. H. Wyman and Edward 
Doran, to quash the service of the summons and 
amended complaint in the above cause made on 
M. H. Wyman individually and as an officer of said 
corporation on November 9, 1945, and on Edward 
Doran November 20, 1945; on the grounds therein 
set forth; plaintiff appearing by his attorneys, 
Andrew H. Hitchcock and Frederick W. Post, de- 
fendants, Granite Falls Planing Mill, a corporation, 
and M. H. Wyman appearing specially by their at- 
torney, C. EK. Hughes, and Edward Doran appearing 
specially by his attorneys, Ogden and Ogden, and 
arguments having been heard for and against said 
motion, and this Court having considered said 
motions to quash as motions to dismiss; 


It Is, Therefore, Ordered and Adjudged that 
Granite Falls Planing Mill, a corporation, defend- 
ant above named, be and it is hereby dismissed from 


said suit. 


It is further Ordered and Adjudged that M. H. 
Wyman and Edward Doran, defendants above 
named, be and they are hereby dismissed [34] from 
said suit as individuals. 
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Done in Open Court this 15th day of February, 
1946. 
JOHN ©. BOWEN, 
District Judge. 


Approved and presented by: 
C. EK. HUGHES, 
Attorney for Granite Falls 
Planing Mill, a corporation, 
and M. H. Wyman. 
Approved: 
RAYMOND D. OGDEN, JR., 
Attorney for Edward Doran. 


A. H. HITCHCOCK, 
FREDERICK W. POST, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Feb. 15, 1946. [35] 


[Title of District Court and Cause. ] 


ORDER ON DEFENDANTS’ MOTIONS 
TO DISMISS 


This matter having come on duly and regularly 
to be heard on motions of all the defendants above 
named to dismiss Counts I and IT of plaintiff's 
amended complaint, plaintiff appearmg by his at- 
torneys, Andrew H. Hitchcock and Frederick W. 
Post, and Edward Doran appearing by his attor- 
neys, Ogden and Ogden, and all the remaining de- 
fendants appearing by their attorney, C. HE. Hughes, 


38 M.A. Wyman, et al. vs. 


and this Court having heard arguments for and 
against said motions made separately as to each 
of said Counts, and being duly advised in the 
prenuises ; 

It Is, Therefore, Ordered and Adjudged that 
said defendants’ motions to dismiss Count I of 
plaintiff’s amended conrplaint be and they are 
hereby denied. 

It is further Ordered and Adjudged that said 
defendants’ motion to dismiss Count II of plain- 
tiff’s amended complaint be and they are, hereby 
eranted with leave to file a second amended com- 
plaint herein within two weeks. 


Done in Open Court this 15th day of February, 
1946. 


JOHN C. BOWEN, 
District Judge. 


Approved and presented by: 
/s/ C. E. HUGHES, 
Attorney for Granite Falls 
Planing Mill, a corporation, 
and M. H. Wyman. 
Approved as to form: 
/s/ A. H. HITCHCOCK. 
Approved by: 
/s/ RAYMOND D. OGDEN, JR., 
Attorney for Edward Doran. 


[Endorsed]: Filed Feb. 15, 1946. [36] 
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[Title of District Court and Cause. ] 


SECOND AMENDED COMPLAINT FOR AN 
INJUNCTION AND TREBLE DAMAGES 


Comes now plaintiff, above named, and for his 
causes of action against defendants, above named, 
alleges: 

Count I. 


1. That the Office of Price Administration is 
an agency of the Government of the United States 
of America, created by the provisions of Section 
201(a) of the Emergency Price Control Act of 
1942 (50 U.S.C.A. 901 et seq.), as amended, herein- 
after referred to as the ‘‘Price Control Act,’’ and 
that Chester Bowles, plaintiff herein, is the duly 
appointed, qualified and acting Administrator 
thereof. 

2. That jurisdiction of this cause of action is 
conferred upon the above entitled court by the pro- 
visions of Section 205(c) of the Price Control Act, 
as amended. 

do. That, the defendant, M. A. Wyman, doing 
business as the M. A. Wyman Lumber Company 
was, at all times, hereinafter mentioned, engaged 
in the business of buying and selling lumber with 
his principal place of business in King County 
within the jurisdiction of this court. 


4. That the defendants, M. A. Wyman, M. H. 
Wyman and Edward Doran, a ¢o-partnership, do- 
ing business as the Wyman Mill [87] Company, 
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were, at all times hereinafter mentioned, engaged 
in the business of producing West Coast rough 
softwood hinber with their principal place of busi- 
ness in Snohomish County within the jurisdiction 
of this court. 

». That, in the judgment of the said Adminis- 
trator, the defendants from July 11, 1944, to and 
including December 22, 1944, were engaged in the 
acts and practices hereinafter described which con- 
stituted a violation of Revised Maximum Price 
Regulation 26 (10 Fed. Reg. 18050), as amended, 
hereinafter referred to as ‘‘RMPR 26”’ which was 
issued pursuant to Section 2(a), Section 202(b), 
and Section 201(d) of said Price Control Act, and 
that, therefore, pursuant to Section 205(a) of said 
Price Control Act the Administrator makes this 
application for an injunction to enforce comphance 
with said RMPR 26. 


6. That, at all times mentioned herein RMPR 
26 was in full force and effect fixing the maximum 
price that could be charged for Douglas fir, or 
other West Coast lumber to purchasers for use in 
the course of trade or business. 


7. That, the defendants from July 11, 1944, to 
and including December 22, 1944, made numerous 
sales to purchasers for use or consumption in the 
course of trade or business of Douglas fir at prices 
in excess of the maximum prices fixed by RMPR 26. 
That said overcharges are fully set forth in Exhibit 
‘CA’? which is affixed hereto and made a part hereof 
as fully as if set forth herein. 
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Count 11. 


1. Plaintiff incorporates herein and makes a 
part hereof as fully as if set forth herein Para- 
graphs 1, 2, 3 and 4 of Count I of this complaint. 


2. That the defendant from July 11, 1944, to 
and including December 22, 1944, were engaged in 
the acts and practices [88] hereinafter described 
which constituted a violation of Revised Maximum 
Price Regulation 26 (10 Fed. Reg. 13050), as 
amended, hereinafter referred to as ““RMPR 26,”’ 
which was issued pursuant to Section 2(a), Section 
202(b), and 201(d) of said Price Control Act, and 
that, therefore, pursuant to Section 205(e) of said 
Price Control Act the Administrator brings this 
action for treble damages. 


3. That, at all times mentioned herein RMPR 
26 was in full force and effect fixing the maximum 
price that could be charged for Douglas fir, or 
other West Coast lumber to purchasers for use in 
the course of trade or business. 


4. That, the defendants, being sellers subject to 
the said regulation, made numerous sales from July 
11, 1944, to and including December 22, 1944, to 
purchasers for use or consumption in the course 
of trade or business at prices in excess of the 
maximum prices fixed by the regulation, which sales 
are fully set forth in Exhibit ‘‘A’’ which is affixed 
hereto and made a part hereof by reference as fully 
as if set forth herein. That the amount by which 
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the prices charged by the defendants exceeds the 
Maximum prices provided under RMPR 26 is 
$19,130.89. 


Wherefore plaintiff prays for: 

1. A preliminary and final injunction against 
said defendants, their agents, employees, and any 
and all persons acting in concert or participation 
with said defendants: 


A. Ordering and directing them forthwith 
to fix the prices of all Douglas fir or other West 
Coast hunber sold by them in accordance with 
the applicable provisions of Revised Maximum 
Price Regulation 26 (10 Fed. Reg. 13050). 

B. Ordering and directing them to do every 
other act required to be done by said regulation, 
and to do every act required to be done by any 
other applicable regulation or order relating 
to prices, heretofore or hereafter issued pur- 
suant to said Price Control Act, as amended, 
or extended. 

C. Enjoining and restraining them perma- 
nently from doing any other act prohibited by 
said regulation and from doing any act pro- 
hibited by any other applicable regulation or 
order relating to prices, heretofore or here- 
after issued pursuant to said Price Control 
Act, as amended or extended. 
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2. Judgment in favor of the plaintiff and 

against the defendants for three times the over- 
charges which sum is $57,392.57. 

3. And for such other and further relief as the 

court may deem just and equitable in the premises. 


/s/ ANDREW H. HITCHCOCK, 
Enforcement Attorney. 


/s/ DANIEL M. REAUGH, 
District Enforcement 
Attorney, 


Attorneys for Plaintiff. 


[ Attached exhibit is identical with Exhibit A 
as set out in full in Amended Complaint for 
Injunction and Treble Damages, and appears 
on pages 20 to 22.] 


[Endorsed]: Filed Feb. 27, 1946. 


44 M.A. Wyman, et al. vs. 


District Court of the United States for the Western 
District of Washington, Northern Division. 


Civil Action File No. 1279 


CHESTER BOWLES, Administrator, 
Office of Price Administration, 
Plaintiff, 
VS. 


M A. WYMAN, dba Mo A. Wyman Einuirer 
Company, et al., 
Defendants. 


SUMMONS 
To the above named Defendants: 


You are hereby summoned and required to serve 
upon A. H. Hitchcock plaintiff’s attorney, whose 
address 3319 White-Henry-Stuart Building, Seattle, 
Washington, an answer to the complaint which is 
herewith served upon you, within 20 days after 
service of this summons upon you, exclusive of the 
day of service. If you fail to do so, judgment by 
default will be taken against you for the relief 
demanded in the complaint. 


[Seal] MILLARD P. THOMAS, 
Clerk of Court. 


By /s/ SIGH RED? HAMS. 
Deputy Clerk. 


Date: Feb. 27, 1946. 
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RETURN ON SERVICE OF WRIT 


I hereby certify and return, that on the 27th day 
of February, 1946, I received the within summons, 
together with copy of Second Amended Complaint 
for Injunction and Treble Damages and that there- 
after I served the same on the therein named M. W. 
Wyman and M. H. Wyman by handing to and leav- 
ing a true and correct copy thereof with each of 
them personally at Seattle, Washington on the 28th 
day of February, 1946 and I also served the same on 
the therein named Edward Doran by handing to and 
leaving a true and correct copy thereof with him 
personally at Darrington, Washington on the 5th 
day of March, 1946. 


J. S. DENISE, 
United States Marshal. 


By /s/ J. M. SCHWERDFIELD, 
Deputy United States Marshal. 


Marshal’s Fees: Travel $18.96; Service $6.00; 
Total $24.96. 


[Endorsed]: Filed March 15, 1946. 


46 M.A. Wyman, e al. vs. 
[Title of District Court and Cause. ] 


MOTION TO QUASH SERVICE OF SUMMONS 
AND SECOND AMENDED COMPLAINT 
ON M. H. WYMAN OR TO DISMISS 


Comes now M. H. Wyman, defendant above 
named, and appearing specially for the purpose of 
this motion and for no other purpose, respectfully 
moves this Court to quash the service of the sum- 
mons and second amended complaint in the above 
cause made on said M. H. Wyman on February 28, 
1946, or in the alternative to dismiss said M. H. 
Wyman with prejudice, on the ground that said 
M. H. Wyman was by formal order of this Court on 
February 15, 1946, dismissed from the above cause, 
and no appeal has been taken therefrom, and said 
order is now res adjudicata; and on the further 
ground set out in said defendant’s motion to quash 
the service of the summons and amended complaint 
herein; and on the further ground that neither 
Count I or Count IT of said second amended com- 
plaint alleges facts sufficient to state a claim on 
which relief can be granted against said M. H. 
Wyman; and on the further ground that this Court 
has no jurisdiction of the subject matter of this 
action or of the person of said defendant; and on 
the further ground that it affirmatively appears 
from the records herein that said second amended 
complaint was not served or filed within the time 
himited by law. 
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This motion is based upon the records and files 
in the above entitled case. 
Cebe UGS. 
Attorney for M. H. Wyman. 


Copy reed. March 13, 1946 
A. H. HITCHCOCK, 
Attorney for Plaintiff. 


Copy reed. March 13, 1946 
OGDEN & OGDEN, 
By RAYMOND D. OGDEN, Jr., 
Attorney for Edward Doran. 


[Endorsed]: Filed March 18, 1946. [48] 


[Title of District Court and Cause. ] 


MOTION TO QUASH SERVICE OF SUMMONS 
AND SECOND AMENDED COMPLAINT 
ON EDWARD DORAN OR TO DISMISS 


Comes now Edward Doran, defendant above 
named, and appearing specially for the purpose of 
this motion and for no other purpose, respectfully 
moves this Court to quash the service of the sum- 
mons and second amended complaint in the above 
eause made on said Edward Doran on February 28, 
1946, or in the alternative to dismiss said Edward 
Doran with prejudice, on the ground that said 
Edward Doran was by formal order of this Court 
on february 15, 1946, dismissed from the above 
cause, and no appea! has been taken therefrom, and 
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said order is now res adjudicata; and on the further 
ground set out in said defendant’s motion to quash 
the service of the summons and amended complaint 
herein; and on the further ground that neither 
Count I or Count ITT of said second amended com- 
plaint alleges facts suffiment to state a claim on 
which relief can be granted against the said Edward 
Doran; and on the further ground that this Court 
has no jurisliction of the subject matter of this 
action or of the person of said defendant; and on 
the further ground that it affirmatively appears 
from the records herein that said second amended 
complaint was not served or filed within the time 
hnmuted by law. 

This Motion is based upon the record and files in 
the above entitled case. 

OGDEN & OGDEN, 
/s/ RAYMOND D. OGDEN, Jr., 
Attorneys for Defendant, 
Edward Doran [49] 


Copy Reed. 3/22/46 
C. E. HUGHES, 
Copy Received 3/22/46 
A. H. HITCHCOUK 


[Endorsed]: Filed March 22, 1946. [50] 
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MOTION TO DISMISS COUNTS I AND II OF 
THE SECOND AMENDED COMPLAINT 


Come now M. A. Wyman and M. H. Wyman, both 
appearing specially for the purpose of this motion 
and for no other purpose, and each separately moves 
against plaintiff’s second amended complaint as 
follows: 


1. To dismiss Count I thereof, on the ground 
that said Count does not allege facts sufficient to 
warrant any need or justification for the issuance of 
a mandatory injunction or any other imjunction 
against said defendants or either of them, nor state 
a claim upon which relief can be granted; and on 
the further ground that it affirmatively appears 
from second amended complaint that none of said 
defendants are now, or have at any time since 
December 22, 1944, violated any regulation, or that 
said defendants or any of them are now or have at 
any time since December 22, 1944, threatened to do 
so, or that plaintiff expects or fears that said 
defendants will do so in the future; and on the 
further ground that said Count I of the second 
amended complaint constitutes a new and different 
cause of action, that is to say Count I of the original 
and amended complaints were based solely on an 
alleged violation of Maximum Price Regulation 539, 
governing the price of services, while Count I of the 
second amended complaint filed herein [51] Feb- 
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ruary 27, 1946, is based solely on an alleged violation 
of Revised Maximum Price Regulation 26, govern- 
ing the price of commodities; and on the further 
ground that said second amended complaint was not 
served or filed within the time limited by law; and 
on the further ground that this Court has no juris- 
diction of the subject matter of this action or of the 
person of said defendants, or either of them. 


2. To dismiss Count ITI thereof on the ground 
that said Count does not allege facts sufficient to 
constitute a cause of action against said defendants, 
or either of them, nor state a claim upon which 
relief can be granted; and on the further ground 
that Count JI of said second amended complaint 
constitutes a new and different cause of action, that 
is to say Count IT of the original and amended com- 
plaints were based solely on an alleged violation of 
Maximum Price Regulation 539, governing the price 
of services, while Count IT of the second amended 
complaint filed herein February 27, 1946, is based 
solely on an alleged violation of Revised Maximum 
Price Regulation 26, governing the price of com- 
modities; and on the further ground that said 
second amended complaint was not filed or served 
within the time limited by law, and in addition 
thereto it was filed after Count IT of said amended 
complaint was dismissed for failure to state any 
elaim upon which relief vould be granted; and’ on 
the further ground that this Court has no jurisdic- 
tion of the subject matter of this action, or of the 
person of said defendants or cither of them. 
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These motions are made separately by said M. A. 
Wyman and M. H. Wyman, and are based upon the 
records and files in the above cause. 

C. E. HUGHES, 
Attorney for M. A. Wyman and 
M. H. Wyman [52] 


Copy received March 10, 1946 
A. H. HITCHCOCK, 
Attorney for Plaintiff. 


Copy Received March 13, 1946 
OGDEN & OGDEN, 
By RAYMOND D. OGDEN, Jr., 
Attorneys for Edward Doran. 


[Endorsed]: Filed March 18, 1946. [53] 


[Title of District Court and Cause. ] 


MOTION TO DISMISS COUNTS I AND II OF 
THE SECOND AMENDED COMPLAINT 


Comes Now Edward Doran, defendant above 
named, and appearing specially for the purpose of 
this motion and for no other purpose, and moves 
against plaintiff’s second amended complaint as 
follows: 

1. To dismiss Count I thereof, on the ground 
that said count does not allege facts sufficient to 
warrant any need for justification for the issuance of 
a mandatory injunction or any other injunction 
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against said defendant, nor state a claim upon which 
relief can be granted; and on the further ground 
that it affirmatively appears from said second 
amended complaint that said defendant is not now, 
or has he at any time since December 22, 1944, 
violated any regulation, or that said defendant is 
now or has at any time since December 22, 1944, 
threatened to do so, or that plaintiff expects or fears 
that said defendant will do so in the future; and 
on the further ground that said Count I of the 
second amended complaint constitutes a new and 
different cause of action, that is to say, Count I of 
the original and amended complaints were based 
solely on an alleged violation of Maximum Price 
Regulation 539, governing the price of services, 
while Count I of the second amended complaint filed 
herem February 27, 1946, is based solely on an 
alleged violation of Revised Maximum Price Regu- 
lation 26, governing the price of commodities; and 
on the further [54] ground that said second 
amended complaint was not served or filed within 
the time limited by law; and on the further ground 
that this Court has no jurisdiction of the subject 
matter of this action or of the person of said 
defendant. 

2. To dismiss Count II thereof on the ground 
that said Count does not allege facts sufficient to 
constitute n cause of action against said defendant, 
nor to state 2 claim upon which relief can be 
granted; and on the further ground that Count IL 
of said second amended complaint constitutes a new 
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and different cause of action, that is to say, Count 
IT of the original and amended complaints were 
based solely on an alleged violation of Maximum 
Price Regulation 539, governing the price of ser- 
vices, while Count II of the second amended com- 
plaint filed herein February 27, 1946, is based solely 
on an alleged violatoin of Revised Maximum Price 
Regulation 26, governing the price of commodities ; 
and on the further ground that said second amended 
complaint was not filed or served within the time 
limited by law, and in addition thereto it was filed 
after Count II of said amended complaint was dis- 
missed for failure to state any claim upon which 
relief could be granted; and on the further ground 
that this Court has no jurisdiction of the subject 
matter of this action, or of the person of said 
defendant. 

This Motion is based upon the records and files 
in the above cause. | 

OGDEN & OGDEN, 
/s/ RAYMOND D. OGDEN, Jr., 
Attorneys for defendant, 
Edward Doran. 


Copy received 3/24/46 
Neo lic HCOGK 


Copy received 3/22/46 
C. EK. HUGHES, 
hy te Le 


[Endorsed]: Filed March 22, 1946. [55] 
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ORDER FOR SUBSTITUTION 

This matter having come on regularly for hear- 
ing this day before the undersigned, one of the 
Judges of the above-entitled court, and it appearing 
to the court that Chester Bowles, plaintiff, a party 
in this action, has resigned from the office of Price 
Administrator, of the Office of Piice Administra- 
tion, effective February 29, 1946; that his resigna- 
tion was duly accepted and that said Paul A. 
Porter entered upon the duties of said office on 
February 26, 1946, and is now lawfully acting as 
Administrator of the Office of Price Administra- 
tion; that there is substantial need of continuing 
and maintaining this cause by him as successor in 
office to Chester Bowles as Administrator of the 
Office of Price Administration for the reason that 
this action relates to the present and future dis- 
charge of the office of Administrator of the Office 
of Price Administration and is important in the 
administration and enforeement of the Emergency 
Price Control Act; that good and sufficient notice 
of the plaintiff’s motion for substitution has been 
given to all interested parties, and the court being 
fully advised in the premises, now therefore it is 

Ordered that Paul A. Porter, Administrator of 


the Office of Price Administration, is substituted as 
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plaintiff in this action in the place and stead of 
Chester Bowles. 


Done In Open Cowrt this 30th day of March, 
1946. 
JOHN C. BOWEN, 
Judge. 
Presented by: 
JOE 8. PEARSON. 


[Endorsed]: Filed March 30, 1946. [56] 


[Title of District Court and Cause. ] 


ORDER ON MOTIONS OF M. H. WYMAN AND 
EDWARD DORAN TO QUASH SERVICE 
OF SUMMONS AND SECOND AMENDED 
COMPLAINT 


This matter having come on duly and regularly 
to be heard on motions of M. H. Wyman and 
Edward Doran to Quash Service of Summons and 
Second Amended Complaint in the above cause, 
made on February 28, 1946, on the ground that said 
service was made on M. H. Wyman and Edward 
Doran in their individual capacity, plaintiff appear- 
ing by his Attorneys, Andrew H. Hitcheock and 
James W. Porter; and M. H. Wyman appearing 
specially by his Attorney, C. E. Hughes; and 
Edward Doran appearing specially by his Attor- 
neys, Ogden & Ogden; and the Court having heard 
the statement of plaintiff’s Attorney that there was 
no intention on the part of the plaintiff to serve 
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M. Hf. Wyman and Edward Doran in their individ- 
ual capacity but rather that they were joined as 
members of a eco-partnership, and for no other 
purpose, and argument having been heard for and 
against said motions, and this Court being duly 
advised in the premises; 
It Is Therefore Ordered and Adjudged: [57] 
That the Motions of M. H. Wyman and Edward 
Doran to Quash the Service of the Summons and 
Second Amended Complaint as to them in their 
individual capacity in the above cause be, and they 
are, hereby granted. Exception allowed defendants. 
Done In Open Court this 12th day of August, 
1946, 
JOHN C. BOWEN, 
United States District Judge. 
Approved and presented by: 
ANDREW H. HITCHCOCK. 
JAMES W. PORTER, 
Attorneys for Plaintiff. 
Approved: 


 , ) 


Attorneys for Edward Doran. 
Copy received 8/12/46. 
C. E. GUGHES, 
Attorney for M. H. Wyman. 
Copy received 8/12/46. 
RAYMOND D. OGDEN, JR., 
Attorney for Edward Doran. 
[Endorsed]: Filed Aug. 12, 1946. [58] 
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ORDER ON DEFENDANTS’ MOTIONS TO 
DISMISS COUNTS I AND Ti OF THE 
SECOND AMENDED COMPLAINT 


This matter having come on duly and regularly 
to be heard on the motions of M. A. Wyman, M. H. 
Wyman and Edward Doran, all appearing specially 
for the purpose of said Motions and for no other 
purpose, Plaintiff appearing by his attorneys, 
Andrew H. Hitchcock and James W. Porter; M. A. 
Wyman and M. H. Wyman appearing specially 
herein by their attorney, C. E. Hughes; and Edward 
Doran appearing specially by his attorneys, Ogden 
& Ogden, and this Court having heard argument 
for and against said Motions made separately as 
to each of said Defendants, and being duly advised 
in the premises ; 

It Is, Therefore, Ordered and Adjudged that 
said Motions of M. A. Wyman to dismiss Counts I 
and II of Plaintiff’s Second Amended Complaint 
be, and they are, hereby denied without prejudice, 
however, to renew said Motions at the end of trial. 

It is therefore Ordered and Adjudged that the 
Motions of M. H. Wyman and Edward Doran, De- 
fendants above-named, to dismiss Counts I and IL 
of Plaintiff’s Second Amended Complaint on file 
herein be, and each of said Motions is, [59] hereby 
denied insofar as their partnership liability is con- 
cerned, but said motion to dismiss Counts I and II 
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so far as concerns any and ail other hability other 
than partnership liability of defendants M. H. 
Wyman and Edward Doran is granted. 
Done In Open Court this 12th day of August, 
1946. 
JOHN C. GOW GN: 
District Judge. 
Approved and presented by: 
ANDREW H. HITCHCOCK, 
Attorney for Plaintiff. 
Copy received: 
OGDEN & OGDEN, 
By RAYMOND D. OGDEN, JR., 
Attorneys for Edward Doran. 
C. EK. HUGHES , 
By E. LL, 
Attorney for M. A. Wyman 
& M. H. Wyman. 
[Endorsed]: Filed Aug. 12, 1946. [60] 
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ANSWER OF M. A. WYMAN TO SECOND 
AMENDED COMPLAINT 


Comes now M. A. Wyman, defendant above- 
named, individually and in his various capacities 
mentioned above, without waiving his special “ap- 
pearance herein, and for Answer to Count I of 
Plaintiff’s Second Amended Complaint, denies 
paragraphs 2, 5, 6 and 7 thereof, and each and every 
allegation therein contained. 
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For Answer to Count II of Plaintiff’s Second 
Amended Complaint, said defendant denies Para- 
eraphs 1, 2, 3 and 4 thereof, and each and every 
allegation contained therein. 


For a First Further and Separate Answer and 
Affirmative Defense to Plaintiff’s Second Amended 
Complaint, and the Whole Thereof, said Defendant 
Alleges: 

i, 


That neither Count I nor Count II thereof states 
a claim against defendant, M. A. Wyman, upon 
which relief can be granted. | 


For a Second Further and Separate Answer and 
Affirmative Defense to Plaintiff’s Second Amended 
Complaint, and the Whole Thereof, said Defendant 
Alleges: 

Ie, 


That the alleged rights of action set forth in 
Counts I [61] and II thereof introduce new and 
different causes of action, filed after the expiration 
of the one year statute of limitations provided in 
Section 205 of the Emergency Price Control Act of 
1942, as amended, and that said new and different 
causes of action were not commenced within the 
statutory period required by said Act. 


For a Third Further and Separate Answer and 
Affirmative Defense to Plaintiff’s Second Amended 
Complaint, and the Whole Thereof, said Defendant 
Alleges: 
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That if any violations of Revised Maximum Price 
Regulation No. 26 have occurred, as alleged in 
plaintiff’s Second Amended Complaint, they were 
neither wilfull nor the result of failure by said 
defendant to take practicable precautions against 
the occurrence of such alleged violations. 

Wherefore, having fully answered plaintiff’s 
Second Amended Complaint, defendant M. A. 
Wyman prays that this action be dismissed with 


prejudice. C. E. HUGHES, 
Attorney for M. A. Wyman. 
Copy received 8/16/46. 
JAMES W. PORTER, 
Attorney for Plaintiff. 
[Endorsed]: Filed Aug. 16, 1946. [62] 


[Title of District Court and Cause. ] 


SPECIAL APPEARANCE OF 
EDWARD DORAN 

Comes now Edward Doran, not in his individual 
capacity at all, but as a former member of the 
partnership named herein as one of the defendants, 
and appears herein specially and not otherwise, as 
such former member of such parinership, and with- 
out waiving his special appearance herein, repre- 
sents to the Court as follows: 

i 

That heretofore, on the 12th day of August, 1946, 
upon motion of Edward Doran, as an individual, 
Counts I and II of plaintiff’s Second Amended 
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Complaint were dismissed insofar as any and all 
liability against him personally was concerned, 
other than partnership lability. 


10 


That on the 12th day of August, 1946, one of the 
judges of the above-entitled court entered an order 
quashing the service of Summons and Second 
Amended Complaint on said Edward Doran insofar 
as his individual capacity in the above-entitled 
eause be. pate 


That said Edward Doran alleges that in view of 
the orders heretofore referred to in Paragraphs I 
and II hereof, this Court is now without jurisdic- 
tion to enter any order or judgment against Edward 
Doran in any capacity whatsoever. 

Wherefore, Edward Doran, still maintaining his 
special [63] appearance and without submitting 
himself to the jurisdiction of this Court, prays that 
the plaintiff take nothing by its cause of action 
herein against Edward Doran personally, or against 
Edward Doran as a member of said partnership, 


tiger OGDEN & OGDEN, 
By RAYMOND D. OGDEN, JR., 
Attorneys for Edward Doran. 
Copy received 8/16/46. 
5 1D, JelOme deus. 
Attorney for M. A. Wyman. 
Copy received 8/16/46. 
JAMES W. PORTER, 
Attorney for Plaintiff. 
[Endorsed]: Filed Aug. 16, 1946. [64] 
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SP URATION 


The parties hereto by their respective attorneys 
being desirous of saving the time of this Court with 
respect to certain matters of fact which are un- 
disputed, desire to stipulate and agree as to the 
following facts, subject to objection by any party 
as to materiality 01+ admissibility. 

Now Therefore It Is Stipulated And Agreed 
Ween 

1. None of the defendants have violated any 
OPA regulations since December 22, 1944, to the 
best of the plaintiff’s present knowledge. 

2. Count II of plaintiff’s Second Amended 
Complaint is an action for treble damages or for a 
penalty by a civil suit or proceeding. 

3. Maximum Price Regulation 539 is a service 
regulation covering maximum prices for surfacing 
and kiln drying of lumber. And Revised Maxi- 
mum Price Regulation 26 is a commodity regula- 
tion establishing maximum prices for the sale of a 
species of lumber known as Douglas Fir and other 
West Coast lumber. 

4, Plaintiff's Amended Complaint was dismissed 
by order of this Court on February 15, 1946, with 
jeave to amend within two weeks. His Second 
Amended Complaint was filed on February 27, 
1946, within the time allowed for filing under [65] 
said order. ‘The last alleged violation named in 
hoth of these Complaints, took place December 22, 
1944. The Statute of Limitations set forth in 


United States of America 63 


Section 205(e) of the Emergency Price Control 
Act of 1942, as amended, provides that action must 
be instituted within one year from the date of the 
last violation. 

). M. A. Wyman was the principal owner and 
manager of the M. A. Wyman Lumber Company, 
White-Henry-Stuart Building, Seattle, Washing- 
ton, from July 10, 1944, to and including, December 
22, 1944. 

6. M. A. Wyman, M. H. Wyman and Edward 
Doran, as co-partners, were operating the Wyman 
Mill Company, located at Granite Falls, Washing- 
ton, for the above-mentioned period. 

7. M. A. Wyman during the period mentioned 
in paragraph 5, hereof, was the—primeipabr a 50% 
stockholder and president of the Granite Falls Plan- 
ing Mill, a corporation, with its operation located 
near Granite Falls, and said corporation had a 
representative in the office of the Wyman Lumber 
Company in Seattle, Washington. That the M. A. 
Wyman, mentioned in Paragraphs 5 and 6, hereof 
and also as president of the Granite Falls Planing 
Mills, is one and the same person. 

8. That Granite Falls Planing Mill during 1944 
was located within 500 feet of the Wyman Mill 
Company. 

9. That Edward Doran was superintendent of 
the Wyman Mill Company and the Granite Falls 
Planing Mill during 1944. 

10. That the Granite Falls Planing Mill bought 
the surfacing mechinery from the Wyman Mill 
Company, and also occupied space which prior to 
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its Incorporation had been occupied by a portion 
of the Wyman 3G]1 Company. 

11. The M. A. Wyman Lumber Company sold, 
shipped, invoiced and received payment for 3,122,- 
732 feet board measure of rough lumber from July 
10, 1944, to and including December 22, 1944. That 
these figures were obtained from invoices, the [66] 
originals of which are now within the possession of 
the defendants, herein, and which footage is further 
shown in Exhibit ‘‘A’’ appended to plaintiff’s 
Second Amended Complaint. That it received pay- 
ment for this lumber in the sum of $89,427.38. That 
said latter sum is in accordance with the prices set 
forth in RMPR 26. 

12. The Granite Falls Planing Mill invoiced 
and received payment in the sum of $22,955.44 for 
surfacing charges on 3,122,732 feet board measure 
of lumber from July 10, 1944, to and ineluding 
December 22, 1944, being the same lumber men- 
tioned in paragraph 11. That these figures were 
obtained from invoices made out in the offices of 
the M. A. Wyman Lumber Company, White-Henry- 
Stuart Building, Seattle, Washington, the originals 
of which are now in the possession of the defend- 
ants herein, and which footage is further shown in 
Exhibit ‘‘A’’ appended to plaintiff’s Second 
Amended Complaint. 

13. During this period with respect to all of 
these shipments heretofore mentioned, a representa- 
tive of the Granite Falls Planing Mill, using the 
office of the Wyman Lumber Company, made out 
the Bills of Lading for the surfaced lumber pro- 
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viding for shipment of said lumber from the 
Granite Falls Planing Mill to the various custom- 
ers, showing the M. A. Wyman Lumber Company 
as Shipper. That such procedure was customary at 
said time. 

14. ‘The invoices for rough lumber, the invoices 
for surfacing, and the Bills of Lading all bear the 
same date for each shipment, and the footage for 
the rough and surfaced lumber is the same in each 
ease. 

15. All sales concerned in this suit were made 
to purchasers who operated retail or wholesale 
lumber yards and were for use in the course of said 
purchasers’ business. [67] 


In Witness Whereof, the undersigned have caused 
their hands to be affixed this 24th day of September, 
1946, at the City of Seattle, Washington. 


ANDREW H. HITCHCOCK, 
JAMES W. PORTER, 
Attorneys for Plaintiff. 


Defendant. 


roe EHUGES, 
Attorney for Defendant. 


[Endorsed]: Filed Sept. 26, 1946. [68] 
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[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause came on regularly for 
trial in the above-entitled Court sitting without a 
jury, Honorable Howard C. Speakman, U. 8. Dis- 
trict Court Judge, presiding, and Andrew H. Hitch- 
eock and James W. Porter appearing for the 
Plaintiff, and C. E. Hughes, George Laymen and 
Ogden & Ogden appearing for the defendants, and 
said action having been tried on September 26, 27, 
and 28, 1946, and evidence both oral and documen- 
tarv having been introduced, and said action hav- 
ing been submitted for decision, the Court being 
fully advised, now makes its Findings of Fact as 
follows: 

FINDINGS OF FACT 


IL, 


That the Office of Price Administration is an 
agency of the Government of the United States of 
America, created by the provisions of Section 
201(a) of the Emergency Price Control Act of 
1942 (50 U.S.C.A. 901 et seq.), as amended, and 
that Paul A. Porter, plaintiff herein, is the duly 
appointed, qualified and acting Administrator 
thereof. 

ue 


That jurisdiction of this cause of action is con- 
ferred upon [69] the above-entitled Court by the 
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provisions of Section 205(c) of the Price Control 
Act, as amended. 
DUE 


That the defendant, M. A. Wyman, doing business 
as the M. A. Wyman Lumber Company, was at all 
times material to this suit, engaged in the business 
of buying and selling lumber with his principal 
place of business in the White-Henry-Stuart Build- 
ing, in King County, within the jurisdiction of this 
Court. 

lV. 


That the defendants, M. A. Wyman, M. H. Wy- 
man and Edward Doran, a co-partnership doing 
business as the Wyman Mill Company, were at all 
times material to this case, engaged in the business 
of producing Douglas Fir and other West Coast 
soft wood lumber, with their principal place of 
business Snohomish County, within the jurisdiction 
of this Court. | 

WW 


For all periods involved herein, Revised Maxi- 
mum Price Regulation 26 established the maximum 
prices that could be charged for Douglas Fix or other 
West Coast surfaced lumber to purchasers for use 
er consumption in the course of trade or business. 
These prices were set forth in the Price Tables 
under Article V of said Regulation. 


nel 


Defendants made numerous sales of Douglas Fir 
and other West Coast surfaced lumber between 
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July 11, 1944, to and including December 22, 1944, 
to purchasers for use or consumption in the course 
of trade or business at prices in excess of the maxi- 
mum prices fixed by the Price Tables under Article 
V of RM PR 26. 

VEL, 


The total footage sold by the defendants was 
3,122,732 feet board measure. [70] 


VIIT. 


That the defendants incorporated a company, 
the Granite Falls Planing Mill, in January 1944, 
which company authorized the issuance of 240 
shares of capital stock, and this capital stock was 
owned from July to December, 1944, as follows: 


M. A. Wyman 120 shares 

M. H. Wyman 60 shares 

Edward Doran 60 shares 
LS: 


For the period involved herein, M. A. Wyman 
was president of the said Granite Falls Planing 
Mill. This Planing Mill was operated at Granite 
Falls, Washington, within 6661000 feet of the 
Wyman Mill Company, and said Granite Falls 
Planing Mill bought its surfacing machinery and 
the space it oceupied from the Wyman Mill Com- 
pany. 


Xx. 


That Edward Doran was the Superintendent of 
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both the Wyman Mill Company and the Granite 
Falls Planing Mill during tlis period. 
ROE 

That said Granite Falls Planing Mill, on May 3, 
1944, made application directed to the Regional 
Office of the Office of Price Administration, at 
Seattle, for authorization to operate as a custom 
mill under the provisions of Supplementary Service 
Regulation 27 to Maximum Price Regulation 165. 


This application contained no information about 
the ownership of the Granite Falls Planing Mill. 


ATT, 


Maxunum Price Regulation 539 replaced Supple- 
mentary Service Regulation 27 to Maximum Price 
Regulation 165 on or about June 5, 1944. The 
Granite Falls Planing Mill never filed any other 
application for permission to charge custom milling 
prices pursuant to the provisions of Maximum 
Price Regulation 539. 


SE, 

The application of the Granite Falls Planing 
Mill hereinbefore [71] mentioned was finally denied 
and returned to the Granite Falis Planing Mull 
by said Office of Price Administration on May 5, 


1945. This was the first notice to said Granite Falls 
Planing Mill of its denial. 
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The total amount of overcharges made by the 
defendants on the sales of surfaced Douglas Fir 
and other West Coast lumber for use or consump- 
tion in the course of trade or busmess for the period 
commencing July 11, 1944, to and meluding De- 
cember 22, 1944, aggregated the total sum of 
€19,130.67. 

XV. 


The overcharges made by the defendants on the 
sales referred to herein were not wilfull, and the 
defendants took reasonable precautions to avoid 
their occurrence. 


WIL, 


That the Granite Falls Planing Mill from July 
to December, 1944, as to its stockholders and officers, 
was composed of the same people who at that time 
owned the Wyman Mill Company and the M. A. 
Wyman Lumber Company. The Granite Falls 
Planing Mill was used for the purpose of securing 
prices in excess of the prices permitted the defend- 
ants by the provisions of the Pricing Tables under 
Article V of Revised Maximum Price Regula- 
ton 26, 

AVI 


That the defendants above-named have not vio- 
lated nor threatened to violate Revised Maximum 
Price Regulation 26 or Maximum Price Regulation 
539 since December 22, 1944, nor has plaintiff since 
that date had any reason to believe that any of said 
defendants would violate either of said regulations. 
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As Conclusions of Law from the foregoing facts, 
the Court finds that: 

Ie 

That the defendants are entitled to have Count I 
of Plaintiff’s Second Amended Complaint dis- 
missed. 

IT. 

Plaintiff is entitled to judgment against the de- 
fendants and each of them in the sum of $19,130.67 
and his costs herein. 

PEL: 


That this Court shall retain jurisdiction of this 
action for any appropriate proceedings. Judgment 
is hereby ordered to be entered accordingly. 


Dated this 1st day of October, 1946. 


HOWARD C. SPEAKMAN, 
United States District Court 
Judge. 


Receipt of a copy of the within and foregoing 
Proposed Findings of Fact and Conclusions of Law 
is acknowledged this 1st day of October, 1946, 
10:09 a.m. 

C. EK. HUGHES, 
Attorney for Defendant. 


OGDEN & OGDEN, 
Attorney for Defendant 
Edward Doran. 


[Endorsed]: Filed Oct. 1, 1946. [73] 
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In the District Court of the United States for 
the Western District of Washington, Northern 
Diviston 


Civil Action No. 1279 


PAUL A. PORTER, Administrator, Office of 
Price Administration, 
Plaintiff, 
vs. 


M. A. WYMAN, d/b/a M. A. WYMAN LUMBER 
COMPANY, et al., 
Defendants. 


JUDGMENT 


Plaintiff having filed herein a Complaint for 
treble damages, and an injunction, pursuant to 
Sections 205(a) and (e) of the Emergency Price 
Control Act of 1942, as amended, and defendant 
having appeared herein, the case having been tried 
to the Court, evidence having been taken on behalf 
of both parties, the Court having examined the 
files, heard the statements of counsel, and being 
fully advised in the premises, 

It Is Hereby Ordered, Adjudged and Decreed, 
tet: 

Ve 


That Count I of plaintiff’s Second Amended 
Complaint be, and the same is, hereby dismissed. 
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Te 
Judgment be hereby entered in favor of the 
plaintiff and against the defendants and each of 


them for the sum of $19,130.67 and for his costs 
herein. 


Done In Open Court this 1st day of October, 1946. 


HOWARD C. SPEAKMAN, 
U. 8. District Court Judge. 


ANDREW H. HITCHCOCK, 
JAMES W. PORTER, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 1, 1946. [74] 


[Title of District Court and Cause. ] 
MOTION FOR NEW TRIAL 


Comes now the defendant Edward Doran, and 
still reserving his special appearance, respectfully 
moves this Honorable Court for a new trial under 
Rule 59, Federal Rules of Civil Procedure, and 
Local Rule 48, on the following grounds: 


il; 


Insufficiency of the evidence to justify the Find- 
ings of Fact and Conclusions of Law as respects 
ithe defendant, Edward Doran, in this, that the 
evidence fails to connect Edward Doran personally 
with any violations of Revised Maximum Price 
Regulation 26 or Maximum Price Regulation 539. 
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Errors of law occurring at the trial as follows: 

The Court erred in entering any judgment against 
defendant Edward Doran on the ground and for 
the reason that the said Kdward Doran was not a 
party to the within entitled cause in that he had 
been specifically dismissed from said cause of 
action; that on the 15th day of February, 1946, the 
Honorable John Bowen entered a final order in 
this cause, reciting among other things, ‘‘It is fur- 
ther ordered and adjudged that M. H. Wyman and 
Edward Doran, defendants above-named, be and 
they are hereby dismissed from said suit as in- 
dividuals.’’ Again on the 12th day of August, 1946, 
the Honorable John Bowen entered a final order 
and judgment as respects Edward Doran, in the 
within entitled cause, which order and judgment 
recites among other things [76] as follows: ‘‘That 
the motions of M. H. Wyman and Edward Doran 
to quash the service of the Summons and Second 
Amended Complaint, as to them in their individual 
eapacity, in the above-entitled cause, be and the 
same are hereby granted;’’ that in spite of these 
orders, from which no appeal has been perfected, 
this Court did enter a judgment reading as follows: 
‘‘ Judgment is hereby entered in favor of the plain- 
tiff and against the defendants, and each of them, 
for the sum of $19,130.67 and for his costs herein.’’ 
That in so doing this Court acted beyond its legal 
power as respects Edward Doran, and that the 
entering of a personal judgment against Edward 
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Doran when the Court had no jurisdiction over hin, 
and he had been specifically dismissed from the 
cause, constitutes error of law, and such error 
should be immediately remedied. 


This Motion is based upon the records and files 
in the within entitled cause. 


OGDEN & OGDEN, 


Attorneys for Defendant 
Edward Doran. 


Copy received 10/9/46. 


C. E. HUGHES, 
Bye ol. kL. 


Service accepted 10/9/46. 
L. M. PECK. 


[Endorsed]: Filed Oct. 9, 1946. [77] 


[Title of District Court and Cause. ] 
AMENDED MOTION FOR NEW TRIAL 


Come now defendants above-named, except Kd- 
ward Doran, and respectfully move this Court for 
2 new trial under Rule 59, Federal Rules of Civil 
Procedure, and Local Rule 48, on the following 
erounds: 

1. Insufficiency of the evidence to justify the 
findings, conclusions or judgment. The particulars 
wherein the evidence is claimed to be insufficient 
are as follows: 
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(a) The evidence fails to show that defendants 
sold any surfaced lumber to any of the alleged 
buyers between July 11 and December 22, 1944, or 
that they sold any lumber whatsoever to any of the 
alleged buyers except rough green lumber. 


(b) The evidence fails to show any violation of 
Revised Maximum Price Regulation 26. 


(c) The evidence fails to conneet M. A. Wyman 
with any violation of Revised Maximum Price 
Regulation 26 or Maximum Price Regulation 539. 


(d) The evidence fails to show that Granite 
Falls Planing Mill, a corporation, was used by the 
defendants, or any of them, for the purpose of 
securing prices in excess of RMPR 26 or any other 
regulation. [78] 

(ce) The evidence shows an application was 
made by Granite Fails Planing Mill, a corporation, 
in good faith on May 3, 1944, addressed to the 
Regional Office of Price Administration at Seattle, 
Washington, to operate under MPR 165, supple- 
mental Service Regulation 27, effective May 3, 1944, 
which regulation was supplanted by MPR 539, 
effective June 5, 1944. That said application was 
received and filed by the Office of Price Adminis- 
tration at Seattle May 4, 1944, but said O.P.A. took 
no action thereon until May 5, 1945, at which time 
said O.P.A. returned said application to said appli- 
cant accompanied by a letter from said O.P.A. 
notifying said applicant for the first time that said 
application did not meet the requirements of XIPR 
539. That said delay and neglect by said O.P.A. 


United States of America Tals 


amounts to an estoppel to complain of any viola- 
tions that may have occurred in the meantime. 

2. Hrrors in law occurring at the trial as 
follows: 


(a) Both the original complaint filed herein 
July 11, 1945, and the first amended complaint 
filed herein November 7, 1945, sought recovery for 
violation of MPR 539, a service regulation. ‘The 
second amended complaint was filed herein and 
summons was issued thereon February 27, 1946, 
after the expiration of the one-year statute of limi- 
tations as provided in Sec. 205(e) of the Emergency 
Price Contro] Act of 1942 as amended, seeking re- 
covery for violation of RMP 26, a commodity regu- 
lation, which amendment constituted a change in 
the cause of action after the expiration of the 
statute of limitations, and plaintiff’s attempt at 
trial to show fraud or deceit over defendants’ objec- 
tion further changed the cause of action after the 
one year statute of limitations had run. 


(b) In holding M. A. Wyman personally lhable 
for the acts of Granite Falls Planing Mill, a cor- 
poration, merely because he was president thereof, 
when the evidence showed that he had nothing to do 
with the prices charged by said corporation or its 
business activities. [79] 

(ce) In holding M. H. Wyman and Edward 


Doran liable in any capacity after they were both 
dismissed by formal order of this Court. 
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(d) In permitting any evidence over defend- 
ants’ objection tending to establish fraud or deceit 
when none was alleged. 


(ec) In admitting evidence over defendants’ ob- 
jection as to the operation, ownership or organiza- 
tion of Granite Falls Planing Mill, a corporation, 
after it had been dismissed as defendant herein by 
formal order of this Court February 15, 1946. 


This motion is made separately as to each of the 
above grounds and is based upon the three com- 
plaints of plaintiff and the answers to the second 
amended complaint and the stipulation on file 
herein and the evidence at the trial of this cause. 


C. E. HUGHES, 
Attorney for Defendants. 


Copy received Oct. 7, 1946. 
JAMES W. PORTER, 
Attorney for Plaintiff. 
Copy received Oct. 7, 1946. 
OGDEN & OGDEN, 
Attorneys for Edward Doran. 


[Endorsed]: Filed Oct. 7, 1946. [80] 
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United States District Court 


District of Arizona 
Judge's Chambers 


Tucson, Arizona 
June 19, 1947 


Mr. Millard P. Thomas, Clerk 
United States District Court 
Western District of Washington 
i OMibo. 1866 

Seattle 11, Washington 


ikeseNo. 1279, Paul A. Porter, etc., v. 
M. A. Wyman, etc., et al. 


Dear Mr. Thomas: 


Please enter an order on the minutes denying all 
motions for new trial in the above entitled case. 
The file is being returned to you under separate 
cover. 
Very truly yours, 
HOWARD C. SPEAKMAN. 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Northern 
Division, June 23, 1947. Millard P. Thomas, Clerk; 
by Truman Egger, Deputy. [81] 
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United States District Court, Western District of 
Washington, Northern Division 


Civil No. 1279 


PAUL A. PORTER, Administrator, Office of Price 
Administration, 
Plaintiff, 


Wise 


M. A. WYMAN, doing business as M. A. Wyman 
Lumber Company, et al., 


Defendants. 


ORDER DENYING MOTIONS FOR 
NEW TRIAL 


The Court having fully considered the motions 
for a new trial interposed by each of the defendants 
herein, and the elaborate briefs submitted by the 
parties, and being fully advised in the premises 
and having heretofore directed the Clerk to make 
a docket entry denying said motions and each 
thereof, it is now 


Ordered that said motions for a new trial be and 
each thereof is hereby denied. 
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Dated this 24th day of June, 1947. 


HOWARD C. SPEAKMAN, 
United States District Judge. 
Presented by: 
JOHN HE. BELCHER, 
Assistant United States 
Attorney. 
Approved as to form: 
C. E. HUGHES, 
Attorney for defendant 
M. A. Wyman. 


OGDEN & OGDEN, 
Attorneys for defendant 
Edward Doran. 


[Endorsed]: Filed July 7, 1947. [82] 


[Title of District Court and Cause.] 


AUTHORIZATION 


I, Howard C. Speakman, United States District 
Judge for the State of Arizona, before whom the 
above entitled cause was tried at Seattle, Washing- 
ton, do hereby authorize the Honorable John C. 
Bowen or the Honorable Lloyd Black, both United 
States District Judges for the Western District of 
Washington, to approve appeal bond and _ super- 
sedeas bond on appeal in the above cause in the 
total sum of $20,250.00 and to sign such other orders 
in the above cause as either of them may deem 
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proper or necessary, in order to perfect an appeal 
of said cause to the United States Cireuit Court of 
Appeals for the Ninth Circuit. 


HOWARD C. SPEAKMAN, 
United States District Judge 
for the State of Arizona. 


[Endorsed]: Filed July 7, 1947. [83] 


[Title of District Court and Cause. ] 


ORDER APPROVING WITHDRAWAL AND 
SUBSTITUTION OF COUNSEL 


This Matter having come on regularly to be heard 
on the ex parte application of Ogden & Ogden, at- 
torneys for Edward Doran, one of the above named 
defendants seeking an order approving the with- 
drawal and substitution of themselves as counsel 
for Edward Doran on appeal; and it appearing to 
the court that C. E. Hughes has been through the 
entire proceedings of this case and now is counsel 
for all of the other defendants in the above cause; 
and it further appearing to the court that it is the 
desire of Edward Doran to have said C. E. Hughes 
act as his counsel in place and stead of Ogden & 
Ogden in the appeal of this case to the Circuit 
Court of Appeals, Ninth Circuit; and it further 
appearing to the court that Ogden & Ogden are 
desirous of withdrawing as attorneys for Edward 
Doran in the appeal of this case to the Circuit 
Court of Appeals, Ninth Circuit, 
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Now, Therefore, it is Ordered that Ogden & 
Ogden are hereby permitted to withdraw as attor- 
neys of record for Edward Doran, one of the de- 
fendants named in the above entitled cause on 
appeal; and 


It is further Ordered that C. E. Hughes may be 
substituted to act as counsel for Edward Doran, 
one of the defendants named in the above entitled 
cause on appeal in place and stead of Ogden & 
Ogden. 


Done in Open Court this 8th day of July, 1947. 


LLOYD L. BLACK, 
United States District Judge. 


Presented by: 
/s/ RAYMOND D. OGDEN, JR., 
Of Ogden & Ogden, attorneys 
for Edward Doran, one of 
the above named 
Defendants. 
Approved: 
js/ ©. EK. HUGHES, 
Attorney for remaining 
Defendants. 


Approved as to form: 
/s/ JOHN E. BELCHER, 
Attorney for Plaintiff. 


[Endorsed]: Filed July 8, 1947. [84] 
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WITHDRAWAL OF ATTORNEYS 
Comes now Ogden & Ogden and hereby with- 
draws as counsel on appeal for Edward Doran, one 
of the defendants above named in the above entitled 
cause. 
OGDEN & OGDEN, 
/s/ RAYMOND D. OGDEN, SR., 
/s/ RAYMOND D. OGDEN, JR. 
Copy received July 8, 1947. 
C. EK. HUGHES, 
Attorney for all Defendants 
except Edward Doran. 
JOHN EK. BELCHER, 
Assistant U. S. Attorney. 
[Endorsed]: Filed July 8, 1947. [85] 
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SUBSTITUTION OF ATTORNEYS 


The undersigned hereby appears as attorney of 
record for Edward Doran, defendant above named, 
without waiving the special appearance filed herein 
by said defendant. 

C. E. HUGHES, 
Attorney for Edward Doran. 
1026 Henry Building, 
Seattle, Washington. 
Received a true copy this 9th day of June, 1947. 
JOHN Hh. BELCHER, 
Assistant U. 8S. Attorney. 
[Endorsed]: Filed July 9, 1947. [86] 
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ORDER FOR SUBSTITUTION OF 
PARTY PLAINTIFF 

This Matter came on regularly before the Court 
pursuant to due notice, upon the motion of the 
United States Attorney for an order substituting 
the United States of America as party plaintiff in 
the place and stead of Paul A. Porter, the plaintiff 
being represented by J. Charles Dennis, United 
States Attorney, and John E. Belcher, Assistant 
United States Attorney, and the defendant being 
represented by C. EK. Hughes, the Court having 
heard the argument of respective counsel and being 
fully informed, it is 


Ordered that the United States of America be 
and it is hereby substituted as party plaintiff in 
the above-entitled cause, to which defendant ex- 
cepts and its exception is allowed. 


Done in Open Court this 9th day of July, 1947. 


LLOYD L. BLACK, 
United States District Judge. 


Presented by: 
/s/ JOHN E. BELCHER, 
Assistant United States Attorney. 


[Endorsed]: Filed July 9, 1947. [87] 
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In the District Court of the United States for the 
Western District of Washington, Northern 
Division 


No. 1279 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


M. A. WYMAN, d/b/a M. A. Wyman Lumber 
Company, et al., 
Defendants. 


NOTICE OF APPEAL 


Notice Is Hereby Given that N. A. Wyman, 
M. A. Wyman, doing business as M. A. Wyman 
Lumber Company, and M. A. Wyman, M. H. 
Wyman and Edward Doran, doing business as the 
Wyman Mill Company, defendants above named, 
hereby appeal to the Cireuit Court of Appeals for 
the Ninth Circuit, from Paragraph II of the final 
judgment entered and filed in this action on October 
1, 1946, awarding judgment in favor of plaintiff 
and against said defendants and each of them in 


the sum of $19,130.67 and costs, and also appeal 
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from the docket entry denying defendants’ motion 
for a new trial entered June 23, 1947. 
Dated at Seattle, Washington, July 14, 1947. 
C. Kk. HUGHES, 
Attorney for all the 
Defendants, 
1026 Henry Building, 
Seattle, Washington. 
Received a true copy, July 14, 1947. 
JOHN HK. BELCHER, 
Assistant U. 8. Attorney. 
[Endorsed]: Filed July 14, 1947. [88] 
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ORDER FIXING SUPERSEDEAS BOND 
ON APPEAL 


This matter coming on for hearing to fix the 
amount of supersedeas bond of defendants on ap- 
peal to the United States Circuit Court of Appeals 
for the Ninth Circuit, and it appearing to this 
Court from the ‘‘Authorization’’ filed herein by 
the Honorable Howard C. Speakman, United States 
District Judge for the State of Nevada, before 
whom the above cause was tried at Seattle, Wash- 
ington, that authority has been granted the under- 
signed to approve the appeal bond and supersedeas 
bond on appeal of defendants the above cause in 
the total sum of $20,250.00. 

It is therefore, Ordered and Adjudged that de- 
fendants’ appeal bond and supersedeas bond on 
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appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit be and it is hereby fixed 
in the total sum of $20,250.00. 
One in Open Court July 14th, 1947. 
ROGER T. FOLEY, 
District Judge. 
Approved and presented by: 
©. HE. HOUGHis: 
Attorney for Defendants. 
Approved by: 
JOHN E. BELCHER, 
Assistant U. S. Attorney and 
Attorney for Plaintiff. 
[Endorsed]: Filed July 14, 1947. [89] 
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APPEAL AND SUPERSEDEAS BOND 


Know All Men by These Presents: 


That we, M. A. Wyman doing business as M. A. 
Wyman Lumber Company and M. A. Wyman, 
M. H. Wyman and Edward Doran doing business 
as The Wyman Mill Company and M. A. Wyman, 
as Principals, and General Casualty Company of 
America, as surety, acknowledge ourselves to be 
jointly indebted to United States of America, ap- 
pellee in the above cause, in the sum of Twenty 
Thousand Two Hundred Fifty and 00/100 Dollars 
($20,250.00) conditioned that, whereas, on the Ist 
day of October, 1946, in the District Court of the 
United States for the Western District of Wash- 
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ington, Northern Division, in a suit depending im 
the court, wherein Paul A. Porter, Administrator, 
Office of Price Administration, was plaintiff and 
M. A. Wyman d/b/a M. A. Wyman Lumber Com- 
pany and M. A. Wyman, M. H. Wyman and Kd- 
ward Doran d/b/a The Wyman Mill Company, and 
M. A. Wyman were defendants, numbered on the 
civil docket as 1279, a judgment was rendered 
against the said M. A. Wyman d/b/a M. A. Wyman 
Lumber Company and M. A. Wyman, M. H. Wy- 
man and Edward Doran d/b/a The Wyman Mill 
Company, and M. A. Wyman, and whereas in said 
suit so depending there was entered by the court 
on June 23, 1947, a docket entry denying defend- 
ants’ motion for a new trial, and the United States 
of America having been substituted as plaintiff in 
heu of Paul A. Porter, Administrator Office of 
Price Administration, and the said M. A. Wyman 
d/b/a, M. A. Wyman Lumber Company and M. A. 
Wyman, M. H. Wyman and Edward Doran d/b/a 
The Wyman Mill Company and M. A. Wyman, 
having filed in the office of the clerk of the said 
district court a notice of appeal to the U.S. Cir- 
cuit Court of Appeals for the Ninth Cireuit both 
in respect of said judgment and said order denying 
motion for a new trial. 

Now, the condition of the above obligation is 
such that if the said M. A. Wyman d/b/a M. A. 
Wyman Lumber Company and M. A. Wyman, 
M. H. Wyman and Edward Doran d/b/a The Wy- 
man Mill Company and M. A. Wyman, shall prose- 
cute their appeal to effect and satisfy the said judg- 


90 M.A. Wyman, et al. vs. 


ment in full together with costs, interest and dam- 
ages for delay, if for any reason the appeal is dis- 
missed, or if the judgment is affirmed, and satisfy 
in full such modification of the judgment and such 
costs, interest and damages as the appellate court 
may adjudge and award, then the above obligation 
is void, else to remain in full force and effect. 
Dated at Seattle, Washington, this 14th day of 
July, 1947. 
M. A. WYMAN d/b/a 
M. A. WYMAN LUMBER 
COMPANY, 
M. A. WYMAN, 
M. H. WYMAN and 
EDWARD DORAN d/b/a 
THE WYMAN MILL 
COMPANY, 
M. A. WYMAN. 
By /s/ C. EK. HUGHES, 
Their Attorney. 
[Corporate Seal] 
GENERAL CASUALTY 
COMPANY OF AMERICA, 
/s/ R. M. SULLIVAN, 
Attorney-in- Fact. 
Approved: 
JOHN E. BELCHER, 
Assistant U. 8. Attorney. 
Approved this 14th day of July, 1947. 
ROGER T. FOLEY, 
United States District Judge. 
[Endorsed]: Filed July 14, 1947. [90] 
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ORDER FOR TRANSMITTAL OF ORIGINAL 
EXHIBITS IN LIEU OF COPIES 


On motion of all the defendants above named, 
and plaintiff consenting thereto, and it appearing 
to the Court that due cause exists therefor, It Is 
Hereby 

Ordered and Adjudged that the Clerk of the 
above entitled Court be, and he is, hereby directed 
to include in the record on appeal of the above 
matter to the Circuit Court of Appeals for the 
Ninth Circuit all the originals of the exhibits ad- 
mitted in evidence at the trial of the above cause, 
in lieu of copies thereof. 


Done in Open Court July 14th, 1947. 


ROGER T. FOLEY, 
District Judge. 
Presented by: 
C. E. HUGHES, 
Attorney for all the 
Defendants. 


Approved and agreed to: 
JOHN E. BELCHER, 
Attorney for Plaintiff. 


[Endorsed]: Filed July 14, 1947. [91] 
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STATEMENT OF POINTS 

The points upon which the defendants and ap- 
pellants, M. A. Wyman, M. A. Wyman, doing 
business as M. A. Wyman Lumber Company, and 
M. A. Wyman, M. H. Wyman and Edward Doran, 
doing business as the Wyman Mill Company, intend 
to rely on in this appeal are as follows: 

1. The District Court erred in permitting any 
evidence, over defendants’ objection, tending to 
establish fraud, when none was alleged. 

2. The District Court erred in failing to dismiss 
the action because the second amended complaint 
served and filed after the statute of limitations had 
run, introduced a new and different cause of action. 

3. The District Court erred in denying defend- 
ants’ motion to dismiss this case at the close of 
plaintiff’s testimony. for failure of proof. 

4, The District Court erred in finding as a fact, 
and concluding as a matter of law that these de- 
fendants made any sales of surfaced lumber at 
prices in excess of the maximum prices fixed by 
Revised Maximum Price Regulation 26. 

5. The District Court erred in finding as a fact, 
and concluding [92] as a matter of law that Gran- 
ite Falls Planing Mill, a corporation, was used by 
these defendants for the purpose of securing prices 
in excess of the prices permitted under Revised 
Maximum Price Regulation 26. 

6. The District Court erred in holding that Re- 
vised Maximum Price Regulation 26 fixed the prices 
for surfacing or planing lumber. 
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7. The District Court erred in holding M. A. 
Wyman personally liable for any dereliction of 
Granite Falls Planing Mill, a corporation, merely 
because he was an officer thereof, especially where 
said corporation is not a party defendant. 

8. The District Court erred in failing to con- 
elude as a matter of law that plaintiff was estopped 
to maintain the action, by the course of conduct of 
his subordinates. 

9. The District Court erred in failing to con- 
clude as a matter of law that the defendants did 
not violate Revised Maximum Price Regulation 26. 

10. The District Court erred in holding that 
service on one partner is service on all the other 
partners. 

11. The District Court erred in awarding any 
judgment against M. H. Wyman or Edward Doran, 
after they had long since been dismissed from the 
action by formal order of the Court. 

12. The District Court erred in awarding a 
judgment in favor of plamtiff and against these 
defendants, and in failing to adjudge that the action 
should be dismissed. 

13. The District Court erred in denying defend- 
ants’ motion for a new trial. 

Cc. HUGE Es, 
Attorney for Defendants. 


Received a true copy this 16th day of July, 1947. 
/s/ JOHN &. BELCHER, 
Assistant U. 8. Attorney. 


[Endorsed]: Filed July 23, 1947. [93] 
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DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 

Come now all the defendants above named, and 
as appellants, submit the following as their desig- 
nations of record on the appeal of the above cause 
to the United States Cireuit Court of Appeals for 
the Ninth Circuit: 

1. Summons and complaint for injunction and 
treble damages, and U. 8. Marshal’s return 
thereon (1). 

2. Motion to Quash Service of Summons and 
Complaint on Granite Falls Planing Mill, a corpo- 
ration, and affidavit in support thereof (5). 

3. Summons and Amended Complaint for in- 
junction and treble damages (7), and U. 8. Mar- 
shal’s return thereon (14). 

4. Motion to quash service of summons and 
amended complaint on Granite Falls Planing Mill, 
a corporation, and M. H. Wyman, and affidavit in 
support thereof (11). 

5. Motion to quash service of summons and 
amended complaint on Edward Doran (16), and 
affidavit in support thereof (17). 

6. Motions of all the defendants to dismiss 
Counts I and If of the Amended Complaint (9 
and 20). 

7. Order on motions of Granite Falls Planing 
Mill, a corporation, M. H. Wyman and Edward 
Doran to quash the service of summons [94] and 
amended complaint (39). 
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8. Order on defendants’ motion to dismiss 
Counts I and II of the amended complaint (88). 

9. Summons and Second Amended Complaint 
for injunction and treble damages, and U. 8. Mar- 
shal’s return thereon (40 and 48). 

10. Motion to quash service of summons and 
second amended complaint on M. H. Wyman (45). 

11. Motion of Edward Doran to quash service of 
summons and second amended complaint, or to dis- 
miss (48). 

12. Motion of M. A. Wyman and M. H. Wyman 
to dismiss Counts I and II of the second amended 
complaint (44). 

13. Motion of Edward Doran to dismiss Counts 
I and IT of the Second Amended Complaint (49). 

14. Order for substitution (52). 

15. Order on Motions of M. H. Wyman and 
Edward Doran to quash service of summons and sec- 
ond amended complaint (61). 

16. Order on defendants’ motions to dismiss 
Counts I and II of the second amended complaint 
f62). 

17. Answer of M. A. Wyman to Second Amended 
Complaint (65). 

18. Special appearance of Edward Doran (67). 

19. Stipulation (95). 

20. Findings of Fact and Conclusions of Law 
(101). 

21. Judgment (102). 

23. Order on Motion to Stay Judgment (103). 

24. Amended motion and motion of Edward 
Doran for new trial (105 and 106). 
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25. Docket entry June 23, 1947, showing denial 
Oimotions 1ormew iial (116). 

26. Order denying motions for new trial (117). 

27. Authorization (118). 

28. Order approving withdrawal and substitu- 
tion of attorneys (123). [95] 

29. Withdrawal of attorneys for Edward Doran 


GI?) 
30. Substitution of attorneys for Edward Doran 
(124). 


31. Substitution of plaintiff (126). 

32. Notice of Appeal by defendants (128). 

33. Order fixing supersedeas bond on appeal 
CES). 

34. Appeal and supersedeas bond (130). 

359. Order for transmittal of original exhibits in 
heu of copies (132). 

36. Transcript of all the evidence and proceed- 
ings at the trial of the above cause, including entire 
Reporter’s transcript thereof (136). 

37. Statement of points. 

38. Designation of contents of record on appeal. 

39. Clerk’s Certificate. 


G. HE. HUGHES, 
Attorney for All the 
Defendants. 
Received a true copy this 16th day of July, 1947. 
JOHN E. BELCHER, 
Asst. U. 8. Attorney. 


[Endorsed]: Filed July 23, 1947. [96] 
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CHR mICATE OF CLERK OF U. 8. DIs- 
Teer seouRT TO TRANSCRIPP OF 
RECORD ON APPEAL 


United States of America, 


Western District of Washington—ss. 


I, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Washing- 
ton, do hereby certify that the foregoing typewrit- 
ten transcript of record, consisting of pages num- 
bered from 1 to 96, inclusive, is a full, true and 
complete copy of so much of the record, papers and 
other proceedings in the above-entitled cause as is 
required by stipulation of counsel filed and shown 
herein, as the same remain of record and on file in 
the office of the Clerk of said District Court at Se- 
attle, and that the foregoing, together with the re- 
porter’s -transeript of testimony and proceedings 
transmitted as a part hereof, together with the 
original exhibits constitute the record on appeal 
herein from the judgment of said United States 
District Court for the Western District of Wash- 
ington to the United States Ciremt Court of Ap- 
peals for the Ninth Circuit. 


I further certify that the following is a true and 
correct statement of all expenses, costs, fees and 
charges incurred in my office by or on behalf of the 
appellant for preparing the record on appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, to wit: 
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Clerk's fees for making record, certificate or 


Tee: 
Oeuaces at 40C........4 52 eee $ 3.60 
Si peees at M0G......... 2) eee 8.70 
(copies furnished ) 
Epes) tee .... ia. Pee 3.00 


otal .. ..i+646 eee $17.30 
I hereby certify that the above amount has been 
paid to me by the attorney for the appellants. 


In Witness Whereof I have hereunto set my 
hand and affixed the official seal of said District 
Court at Seattle, in said District, this 31st day of 
July, 1947. 

[Seal] MILLARD P. THOMAS, 

Clerk. 


By /s/ TRUMAN EGGER, 
Chief Deputy Clerk. 
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In the District Court of the United States for the 
Western District of Washington, Northern 
Division 

iNoe 1279 


PAUL A. PORTER, Administrator, OFFICE OF 
PRICE ADMINISTRATION, 
Plaintiff, 


VS. 


M. A. WYMAN, d/b/a M. A. WYMAN LUM- 
BER COMPANY; M. A. WYMAN, M. H. 
WYMAN, and EDWARD DORAN, d/b/a 
THE WYMAN MILL COMPANY, and M. A.. 
WYMAN, 

Defendants. 


TRANSCRIPIION OF PROCEEDINGS 
AT TRIAL 


Before: The Honorable Howard C, Speakman, 
District Judge. 
September 26, 1946. 


Appearances: 


Andrew H. Hitchcock, Esq., and James W. Por- 
ter, Esq., appearing for the Plaintiff; 

C. E. Hughes, Esq., appearing specially for all 
defendants except Edward Doran; 

Raymond D. Ogden, Jr., appearing specially for 
the Defendant Edward Doran. 

Mr. Hughes: If the Court please, I think the 
Court should have a very clear idea of what has 
transpired in this case. If your Honor will permit 
me five or ten minutes, I think I can cover the 
salient points that I think may arise this morning. 
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This action was started in 1945 by the O.P.A. to 
recover $61,000, I believe is the amount with which 
they originally started out. They made some six or 
eight defendants in the suit for violation of Maxi- 
mum Price Regulation 539. That is a Servicing 
[3*] Regulation. 

M. A. Wyman was the only party defendant who 
was served on that case in the original Complaint. 
I appeared for M. A. Wyman and moved to dismiss 
the Complaint on the ground that it didn’t state 
faets sufficient to constitute a eause of aetion. The 
O.P.A. evidently realizing that the Complaint was 
faulty, did nothing on that motion for a period of 
four months, and in November, 1945, it served a 
Summons and Complaint on all of the defendants. 

I then appeared specially for M. H. Wyman, 
who is the son of M. A. Wyman, and the Granite 
Falls Planing Mill, and moved the Court to quash 
the service on the ground that the Complaint was 
not served within the three months’ period as pro- 
vided by Rule 15, local rule of this court. 

That law conforms with the rule of the State Court. 
whieh requires that the Complaint must be served 
within ninety days after it is filed or the aetion will 
be dismissed against the defendants not served. 
That is substantially what that rule provides. 

‘That matter came on for hearing before Judge 
Bowen, and after argument Judge Bowen granted 
my motion to quash the serviee as to M. H. Wyman 
and ‘The Granite Valls Planing Mill, a corporation. 
Mr. [4] Ogden, who is here, appeared for Edward 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 


United States of America 101 


Doran, the other defendant, and made a similar mo- 
tion, and the Court granted the motions and entered 
an order on those motions dismissing,—the Court 
went further than the motion and dismissed the 
action as to The Granite Falls Planing Mill and 
M. H. Wyman and Edward Doran. So, therefore, 
IT coneluded they were out. 

Then, however, the O.P.A. decided to serve a 
Second Amended Complaint; and they attached a 
Summons to the Second Amended Complaint and 
made the same parties defendant except Granite 
Falls Planing Mill. They left that corporation out 
in the Second Amended Complaint but served each 
of the defendants with another Summons and Sec- 
ond Amended Complaint. 

The Court: Are you speaking of the Second 
Amended or the Amended Complaint ? 

Mr. Hughes: The Second Amended,—they also 
did that with the Amended Complaint. 

The Court: All right. 

Mr. Hughes: Of course, I preserved my special 
appearance throughout. But the Second Amended 
Complaint alleged—not a violation of 539, but a vio- 
lation of Revised Maximum Price Regulation 26. 

Now I want to state that the Regulations in the 
OPA are divided into two general classes. One is 
known [5] as a commodity regulation which regu- 
lates the price of a commodity. Such a Regula- 
tion would affect automobiles, the sale of lumber. 
Then we have what is known as Service Regulations 
which cover prices to be charged for services on 
certain commodities such as repairing automobiles, 
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a laundry, and planing lumber. That covers under 
Service Regulations and that is covered in this case 
by 939. 

The O.P.A. is required to set out the considera- 
tions prompting, or the reasons or considerations 
Tor the enactment of a Regulation. In fact, when 
each amednment is made to a regulation,—and by 
the way there are hundreds and hundreds of amend- 
ments to these regulations—26 and 539. As each 
amendment comes out they are required to set out 
the Considerations of why they would make this 
change. Your Honor will notice a violation, of 
course, of 539 which is a Service Regulation and 
is entirely different from a violation of 26 which 
is a Commodity Regulation. It requires entirely 
different proof and your Honor can realize that 
I think without any argument. 


Anyway, strange to say, the Plaintiff decided to 
keep all of these defendants in and serve them all 
again with a Second Amended Complaint and a sum- 
mons alleging this violation of 26. That is the 
first time [6] that 26 has come into the picture. 
I appeared specially for M. A. Wyman. 


I may say, by the way, that all three of the 
Complaints alleged that this violation occurred be- 
tween July 11, 1944, and December 22, 1944—that 
is about a 6-months’ period there. Now, the Emer- 
gency Price Control Act says that any action of 
this kind must be commenced within one vear after 
the last alleged violation. The Second Amended 
Complaint was not filed until February 27th, 1946. 
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That is more than two months after the last viola- 
tion; in other words, it was outlawed I maintain at 
the time the Second Amended Complaint was filed. 
Therefore, I appeared specially for M. A. Wyman 
and I have preserved his special appearance 
throughout because the action shows on its face 
that the Statute of Limitations expired. 


TI also moved on behalf of M. H. Wyman, and a 
similar motion was made on behalf of Edward 
Doran, to dismiss them from the ease a second 
time. The matter came on for hearing and the Court 
dismissed them as individuals. Your Honor may 
have read the Order—but the Court inserted in the 
Order, as to the ‘partnership the motion was denied. 


Now, I don’t know what the Court had in mind. 
I [7] can’t to save my life figure out why the Court 
would write that in an Order after they had been 
dismissed on the prior complaint. So that the sit- 
uation now is to my mind anomalous and I just 
ean’t understand how any judgment could possibly 
be entered against M. H. Wyman, and the same ap- 
plies, of course, to Mr. Doran. 


IT don’t know how Counsel proposes to show that 
M. A. Wyman had any connection with this. I want 
to state to your Honor that I confidently believe 
that he has changed his cause of action and there- 
fore, if that is true, of course the statute of limita- 
tions would ipso facto, decide the whole thing right 
off. Besides that—and 1 eal] this to the Court’s 
attention now, because I realize the case will be tried 
before your Honor without a jury but IT want the 
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record to be clear on this question that evidence of 
what The Granite Falls Planing Mill may have 
done has nothing to do with the issues in this case; 
that the issue in this case is very clear. They have 
set out M. A. Wyman,—another thing; I might di- 
gress for a moment. 

I thought at the time the Granite Falls Planing 
Mill was dismissed that that would end the suit. 
But he has tried to keep the same allegations into 
a large [8] extent. Notwithstanding the fact that 
the Court has dismissed these other two defendants, 
he still insists that the ‘‘defendants’’ did this. To 
my mind there is only one defendant in the suit 
in the various capacities, M. A. Wyman doing busi- 
ness as Wyman Lumber Company, and M. A. Wy- 
man’s conneetion with the Wyman Mill Company. 
That is the only defendant that I can see that is in 
the suit now. So any evidence pertaining to the 
Granite Falls Planing Mill which has been dismissed 
from this suit I, of course, will object to. 


I just wanted the Court to get a brief picture 
of this. 

The Court: Mr. Hughes, did you raise this ques- 
tion of statute of limitations at any time? 

Mr. Hughes: Oh, yes. 

The Court: That was before you answered ? 


Mr. Hughes: I raised it in a way that it was 
a separate and distinct eause of action,—that the 
second complaint was a separate and distinct cause 
of action, and that the statute of limitations had 
run against it. 
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The Comt: What was the Court’s ruling on 
that ? 

Mr. Hughes: TF don’t know whether your Honor 
read some remarks there,—I didn’t have them tran- 
scribed. The Office of Price Administration had 
them [9] transeribed. Your Honor read the Court’s 
decision there. It is four or five pages,—very short. 

The Court: Do you have a copy of it there? 

Mr. Hughes: Yes, your Honor. The O.P.A. had 
it transcribed, and I think it gives the Court some 
idea, 

The Court: How did you raise this, Mr. Hughes? 

Mr. Hitchcock: By a motion to dismiss. 

Mr. Hughes: By a motion to dismiss. [10] 

The Court: Your original complaint had four 
counts. 

Mr. Hitchcock: Yes. Two of those involved 
trucking charges. Mr. Hughes satisfied me that 
there was no merit in the trucking charges so those 
were voluntarily dismissed; they are out. 

The Court: So there were two for trucking 
charges? 

Mr. Hitehcock: That is correct. 

The Court: What were the other two for? 

Mr. Hitchcock: For violation of Maximum 
Price Regulation 539, one for injunction and one 
for treble damages. 

The Court: When did you charge that viola- 
tion In your original Complaint ? 

Mr. Hitchcock: I charged it between the dates 
of [16] July 11, 1944, and December 22, 1944— 
the dates of the occurrences. 
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The Court: In the original Complaint? 

Mr. Hitcheock: Yes, sir. [17] 

The Court: You claim, then, that M. A. Wyman 
used these companies through which he manipu- 
lated to raise these prices? 

Mr. Hitehcock: That is true. 

The Court: The Court can always look through 
the corporate veil. 

Mr: Hitchcock: I wanted to place that before 
your Honor for your consideration of the evidence. 

I do believe that I should be entitled to place 
that before you for your consideration. I think that 
is something that is necessary for the trial of this 
ease and I think that it has been alleged suffi- 
ciently within the transactions we have set out from 
the beginning and also in the Second Amended 
Complaint. 

Mr. Hughes: I think your Honor clearly sees, 
[31] now, that he proposes to amend his complaint 
again by showing fraud or evasion. I don’t know 
where this thing will end up. But it is very clear 
that he says now that he proposes to show fraud 
or evasion. I certainly can’t conceive of such evi- 
dence going in. And that is what I wanted him to 
state in the first place,—just what he expected to 
prove, which would show very clearly that this is 
a new cause of action that he will attempt to prove. 

Your Honor asked a very pertinent question 
here a moment ago about the Granite Falls Plan- 
ing Mill. I can tell you why he has proceeded as 
he has,—because the Granite Falls Planing Mill, 
as alleged in the first complaint, was the only one 
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of the defendants who did any planing. The others 
did no planing, performed no services. 

Now, when the Granite Falls Planing Mill was 
dismissed, instead of him going home like a good 
boy and giving up, he didn’t do it. He said, “1 am 
eoing to proceed against M. A. Wyman.”’ 

If he had set up what he now claims he is coing 
to try to prove,—namely fraud or evasion—the 
Court would have thrown him out of court just as 
soon as it was called to his attention. But he pro- 
poses to come in, so to speak, by the back door, and 
try to show [82] through a further amendment that 
there was fraud committed here. J think it is very 
clear that he has changed his cause of action. 

Our Supreme Court laid down the rule on that 
question of change of the cause of action as early 
as 158 U. S. It is in the Union Pacific Railway 
vs. Willer, 156 U. 8. 285. 

The Court: Is that under 15 (e) ? 

Mr. Hughes: 15 (ce) wasn’t passed then. But the 
court lays down a rule and it has been cited since 
15 (ce) has gone into effect that this is the law to- 
day,—that you can’t change a cause of action. 

Now the question is ‘‘What is a change of cause 
of action’’—that is the only thing involved here. 
What amounts to a change of cause of action? [33] 

The Court: All right. Now, the pleading, the 
Complaint, the allegations, are not for the purpose 
of getting the man in court and after he is in there, 
springing something new on him,—springing a trap 
on him. The function of a Complaint is to in gen- 
eral language be specific and notify the defendant of 
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what he is charged with so that he can come into 
Court and defend. It is not for the purpose of mak- 
ing one broad statement and getting him into court 
and then proving something on lim that he never 
heard of or thought of before. Now, if your plead- 
ing’s are specific enough to permit you to ‘prove this, 
the Court will [40] permit you to prove it. There 
isn’t any question but what your theory of the evi- 
dence is admissible if the pleadings justify it. 

This thing of filing a Mother Hubbard pleading, 
and then coming in and proving anything that is in 
the mind of the plaintiff, that shall not be tolerated 
by the courts because that is resorting to trickery 
and the courts are not established for that purpose. 

Mr. Hiteheoeck: A violation of 26, which this is. 

The Court: ——where you say they made nu- 
merous sales to persons at prices in excess of the 
maxunum price. Now, that alone means that it 
simply went out and sold for more than the maxi- 
mum price. It doesn’t say that he did it by a straw 
man built over here or that he did it by fraud or 
anything of the kind. You just say that he went 
out and sold it. [42] 

The Court: I have been going over this file 
and attempting to learn what has taken place in 
this case in the past. The reporter was kind enough 
to read to me the arguments on these motions of the 
defendants—the motion to dismiss the Second 
Amended Complaint and also the motion to make 
more definite and certain. 

I noticed that the Court just denied your motion 
to make more definite and certain, Mr. Hughes. 
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Now, I want to ask you, Mr. Hughes, did you know 
before today that the plaintiff intended to and 
would offer to this court evidence as to the part 
that the Granite Falls Planing Mill played in this 
matter as they now contend; did you know about 
that before today? I mean by that, did you know 
that they would offer proof on that before today? 

Mr. Hughes: Well, your Honor, I had no way 
of knowing positively. I have been trying to wrack 
iny mind how he is going to prove this case; I do 
yet. [49] And I don’t know right now how he 
intends to prove the case. 

The Court: Have you seen this Statement of 
Facts or ‘‘Order of Proof’’ he has it titled? Have 
you seen that? 

Mr. Hughes: I just read it, ves, your Honor. I 
have just read it. It was just handed to me this 
morning. 

The Court: Well, as f understand, Mr. Hughes, 
that the plaintiff in this case will offer to show that 
the Wymans and Mr. Doran, I believe his name is, 
created this planing mill—the Granite Falls Planing 
Mill—had that corporation created and that was a 
dummy corporation, where they had this planing 
done, and that by so doing they could raise the price 
of lumber; and they will show that to show that they 
violated that part of 26 which prohibits that certain 
maneuvering on the part of lumbermen. Did you 
know before today that they would offer that? 

Mr. Hughes: No, your Honor, I didn’t know. 
As I say, I have never known just exactly how he 
is going to prove his case. I don’t know even now 
how he hopes to prove it. 
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If I may state this: So far as the corporation is 
concerned, the corporation was organized in Jan- 
uary, [50] 1944. There was no inhibition in any 
Regulation preventing a person owning a mill at 
that time from operating as they did operate later. 
So the corporation was organized at least three 
months I would say, before—at least two months 
before any regulation on this planing of limber was 
adopted. The first regulation was Supplementary 
Order Number 27 to MPR-165. Now, all services 
were governed by 165 at all times. In April, 1944, 
an Order called Supplemental Order Number 27 
came out 

The Court: Pardon me, Mr. Hughes. I am 
sorry to interrupt you. Let’s don’t argue that. 

The thing I want to know is this: The Second 
Amended Complaint charges you with the sale of 
lumber bevond the ceiling price—in excess of the 
ceiling price. It doesn’t say how you did it, it 
doesn’t indicate how you did it. 


Now, are you caught by surprise or are vou not 
when they offer to prove that your clients manipu- 
lated this thing through the Granite Falls Planing 
Mill and thereby raised the price of lumber? 

Mr. Hughes: Well, I will sav this, vour Honor: 
The last dav or two I have been trving to figure out 
how thev were going to prove it. 

The Court: Did thev ever tell you how they 
were [51] going to prove it? 

Mr. Hughes: No, that was never gone into— 
how thev were going to prove it. 

The Court: I see nothing in this record that 
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indicates that you were informed by any of the 
record. You came in and asked them to make that 
more definite and certain. Judge Bowen denied 
that promptly and gave you your right of discov- 
ery—that you could pursue that. If you were 
eaught by surprise—if you didn’t know that that 
was to be their method of proof, this Court will not 
permit them to prove it. In other words, if by this 
overall complaint they have got vou in here and you 
didn’t know what the cause was, and if you would 
have filed a different Answer in this action had you 
Known that, the Court will not permit them to do it. 

Now, if you had of known that, would you have 
filed a different answer from that which vou did 
file? 

Mr. Hughes: Why, I think I would, your Honor. 
I would have to think it over, but I don’t see how 
Lf could get by with the answer I filed in the case 
and meet such a charge. [52] 


EDWARD DORAN 


called as a witness on behalf of the Plaintiff, hav- 
ing been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Hitchcock: 
Q. Your name is Edward Doran? 
A. That is correct. 
Q@. You are one of the defendants in this suit? 
A. I suppose. 
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Q. What is your occupation ? 

A. Mill superintendent. 

@. What is vour present address? 

A, Darrington, Washington. 

Q. What was your address at the time you were 
served with [61] a Summons in this case? 

A. Do you mean the first Summons—or what 
you served on me day before yesterday ? 

Q. The first Summons. 

A. J imagine it was Granite Falls. 

@. How long have vou been connected with the 
lumber industry ? 

A. Approximately thirty-five years. 

Q. How long have you known M. A. Wyman, the 
defendant in this suit? 

A. J would say in the neighborhood of five years. 

Q. With reference to from July 11, 1944, to and 
including December 2, 1944, did you have any busi- 
ness connection with M. A. Wyman at that time? 

A. I was just the superintendent of the mill. 

Q@. Were you connected with M. A. Wyman? 

A, Well, I was, yes. 

Q. Do you know of vour own knowledge that 
the M. A. Wyman named in this case as being the 
owner of the M. A. Wyman Lumber Company, was 
the owner of the M. A. Wyman Lumber Company 
at that time? AC teers reli 

Q. Was he also the same person who was named 
as copartner in the Wyman Mill Company at that 
time? A. That is correct. [62] 

Q. Were you a partner also in the Wyman Mill 
Company at that time? A. I was. 
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Q. You were also a superintendent? 

A. That is right. 

Q. What were your duties? 

A. My duties were to buy the logs for the mill 
and supervise the operation of the Mill, and hire 
the men. 

Q. Where was the mill located? 

A. In Granite Falls, Washington. 

Q. Prior to this time, how long had you been 
working for M. A. Wyman? 

A. Prior to the first summons, do you mean? 

Q. No; prior to July 11, 1944. 

A. Well, I imagine approximately two and a 
half years. 

Q. In the same capacity? 

A. That is right. 

Q. In the same location? 

a. ites right. 

Q. Were you also at that time a stockholder in 
the Granite Falls Planing Mull? 

A. I imagine I was. 

@. Well, were you? A. Yes. 

Mr. Hughes: At what time was this? [63] 

Mr. Hitchcock: Between July to December, 
1944. 

Mr. Hughes: I am going to object to that, if the 
Court please—any evidence bringing in the Granite 
Falls Planing Mill—for the reason that the Granite 
Falls Planing Mill has been dismissed from this 
action and it has nothing to do with the issues in 
this case what Granite Falls Planing Mill did or 
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its organization or its operation or anything per- 
taining to it because there is nothing alleged in the 
Complaint; there is nothing alleged in any of the 
pleadings to show that Granite Falls had any con- 
nection with any violation of 26. I therefore object 
1) 

The Court: Overruled. 

Q. (By Mr. Hitchcock): Were you a stock- 
holder in the Granite Falls Planing Mill? 

A. I was. 

@. During this period referred to? 

A. That is right. 

Q. Did you have any other connection with that 
company during this period? 

A. Well, I was a partner in the Mill. 

Q. I mean the Granite Falls Planing Mill. 

Mr. Hughes: If your Honor please, I wish it 
understood that my objection goes to all of this 
testimony pertaining to the Granite Falls Planing 
Mill. 

The Court: It may be so understood. [65] 

Q. Will vou deseribe to the Court the exact 
procedure involved during this period July to 
December in producing say, a rough dimension 
plank in the Wyman Mill; just deseribe how that 
lumber was produced. 

A. I could describe the manufacturing part of 
it. Is that what you want me to do? 

Q. Yes. 

A. Well, first orders came in for the Wyman 
Mill Company. They came in in the rough. Then 
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we would get that order im the rough. Then we 
would get orders from the customer that wanted 
lumber to the Granite Falls Planing Mill authoriz- 
ing us to go ahead and resurface and plane and saw 
and remark and grade and load the lumber. 

The Court: Will you state that again please? 

The Witness: Our orders came from the cus- 
tomer to the Granite Falls Planing Mill authorizing 
us how to remanufacture that lumber, how to sur- 
face that lumber, whether we should re-saw it or 
plane it, mark it, grade it, and load it on cars. 

The Court: That was from the buyer you got 
that request ? 

The Witness: That is mght. 

The Court: What lumber would he have you 
plane and saw and mark and so forth? 

The Witness: Well, the order would come to 
our [68] mill and we would have it in the rough. 
Then we would not put that through the planer 
until such time as we got orders from the customer 
instructing us what to do with that lumber. 

The Court: You ave speaking of the Granite 
Falls Planing Mill? 

The Witness: That is right. 

The Court: The order would come there? 

The Witness: Yes. 

The Court: You would have the rough lumber 
there, is that right? 

The Witness: That is right. 

The Court: You understand that I don’t know 
anything about lumber. In my country the only 
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thing that grows higher than an ordinary man’s 
knee is a cactus, so I don't know anything about 
hunber. Go ahead. 

Q. (By Mr. Hitchcock): Who produced this 
rough lumber you are speaking about; wasn’t that 
the Wyman Mill Company ? 

A. Wyman Milll Company produced some of it 
and we bought a tremendous lot of lumber. We 
bought from a large number of mills throughout the 
war that had no planers, and we planed it and sold 
it on the market. 

Q. But a large proportion of it during the 
period we are [69] talking about was produced in 
the Wyman Mill, is that correct ? 

A. I wouldn’t say that, Mr. Hitchcock; not a 
large proportion of it. We bought a tremendous 
lot of lumber from small gypo mills on the outside. 

Q. Did you have any supervision or anything to 
do with the invoicing on this? 

PeeeNor at all, Mi ilitencock. 

Q. Do you know of vour own knowledge who 
handled the invoicing ? A. M. H. Wyman. 

Q. On both operations? As Nes 

Q. That is on the Granite Falls Planing Mill 
end also on the 

A. I took my orders from M. H. Wyman on 
both of them. 

Q. M. H. at that time was a partner in the 
Wyman Mill and also—do you know whether or not 
he owned stock in the Granite Falls Planing Mill? 
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~ © don¢ think M. H. at that time had any 
interest in the Wyman Mill. I think it was in the 
planing mill, [ am quite sure. I am quite sure that 
is the way it was. I was always under that im- 
pression but I was just hired on a salary. 

@. You don’t know, though, do you? 

A. No, I would say I don’t know. 

Q. Do you know who handled the shipment of 
these shipments from the Granite Falls of the sur- 
faced lumber? 

A. AIMl of the tallies were sent to our main office, 
Mr. Hitchcock; all of the shipments and invoices 
were made from there. 

The Court: Did I understand you to say that 
you were a partner in the Wyman Mill Company? 

The Witness: I was a partner in this way: I 
was hired on a salary and I participated in the 
company. We never made any money. We took a 
mill over and it was in terrible shape, and we put 
the money back into the mill. 

The Court: Was that during July to December, 
1944? 

The Witness: Yes, it was. 

Q. (By Mr. Hitchcock): What company 
handled the shipments if you know? 

A. Northern Pacifie? 

Q. Where was the shipping point? 

A. Snohomish. 

Miwerimencock: That is all, 
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Cross-Examination 


(Letter marked Defendants’ Exhibit A-1 for 
Identification.) 


By Mr. Hughes: 

Q. Mr. Doran, handing you Defendants’ Exhibit 
A-1, is [73] that typical of the instructions you got 
from all of your buyers—from all of your cus- 
tomers who wanted the Granite Falls planing mill 
to plane lumber? 

A. Yes. All orders coming to the Granite Falls 
Lumber Company came like this. That is all I 
know. 

Mr. Hughes: I will offer Exhibit A-1 in evi- 
dence. 

Mr. Hitchcock: No objection. 

The Court: It may be received. 


(Defendants’ Exhibit A-1 received in evi- 
dence. ) 
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DEFENDANS’ EXHIBIT A-1 
Letterhead of Central Lumber Sales Company 
November 7, 1944 


Granite Falls Planing Mill, Ine. 
Box 237 
Granite Falls, Washington 


Gentlemen: 

The M. A. Wyman Lumber Company will deliver 
to you shortly for our account, a car of Rough Green 
Fir and Hemlock, which we wish to be handled as 
follows: 

1. All 2” and 4’ stock to be S48. 

2.  3x12’s to be left rough. 

3. Send invoice to us for your services, which 
will be ceiling per MPR. 539, for milling, grading, 
tallying, loading, ete. Your invoice to be paid upon 
receipt of same and is not subject to cash discount. 
(Represents labor only). 

3. Ship car to C. L. Geer Lumber and Coal 
Company, Diller, Nebraska. Route via CB&Q. 

4. Show M. A. Wyman Lumber Company as 
shippers and send B/L to them. Load in box ear. 

Very truly yours, 
CENTRAL LUMBER SALES 
COMPANY, 
TMP :jp T. M. PIMLOTT. 


ce: MAW 


Admitted Sept. 26, 1946. 
Mr. Hughes: That is all. 
(Witness excused. ) 
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My. Porter: JI would like to call Mx. Johnstone. 

Mr. Hughes: Mr. Hitchcock—if vour Honor has 
ruled that this evidence is admissible, as far as the 
Granite Falls Planing Mill, and if your Honor is 
going to permit the Plaintiff to show facts outside— 
what I consider outside of the issues in this case— 
I want to save all of the time that is possible, not 
only of the Court but of the witnesses, too. I am 
willing at this time to stipulate some facts, in order 
to save time, with the understanding that I am 
objecting [74] to that part of the testimony. 


The Court: Mr. Hughes, the Court really hasn’t 
ruled on anything. We did a lot of talking here and 
I told the Plaintiff to proceed. I take it that you 
have the right to make any objection to any of this 
evidence that vou see fit and the Court does not 
mean to say that the Court will admit all that they 
propose. 

You have a right to make anv record you see fit 
and maybe the Court will agree with you on some of 
it. I didn’t mean by that to preclude vou from mak- 
ing any record of any objection that you see fit. 


Mr. Hitcheock: We have a stipulation prepared, 
if the Court please, which embodies that fact. It 
will save a great deal of time. This question, for 
example, of the formation of the corporation of 
which I have certified copies we will have to intro- 
duce and things of that type. 


The Court: You will stipulate to that? 


Mr. Hughes: I will stipulate to any faet, your 
Honor. I don’t want to delay this or put the plain- 
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tiff to any unnecessary work but, as I told him, L 
felt that this evidence was entirely madmissible. 
However, if the Court permitted it to go in, T didn’t 
want to delay the trial and wanted the Court to 
understand that [75] I am stipulating with the 
understanding that we object to the admissibility of 
it upon the grounds that I have stated that it is 
not within the issues; that he has changed his cause 
of action and now seeks to lay the foundation at 
least for fraud or deceit or evasion—I don’t care 
what you eall it—and that by doing so he has 
entirely changed the cause of action. 

My objection, of course, goes to that line of 
testimony. 

Mr. Ogden: If your Honor please, for the pur- 
pose of the record I would like to have the record 
show that the same objections that Mr. Hughes has 
made for Mr. Wyman also run for Mr. Doran, and 
in that way it won’t be necessary to make two 
objections to each ruling. 

The Court: Very well. The record may show 
that each objection made by Mr. Hughes on behalf 
of M. H. Wyman is also made by Mr. Ogden on 
behalf of Edward Doran. The record may show 
the same ruling. 

Mr. Hughes, I may further make myself clear. 
Remember, Judge Bowen said to you that he would 
reconsider this matter when the evidence was in. I 
am trying to follow the procedure that he laid out. 
So I might say that I will exercise that same right. 
So just because the evidence goes in doesn’t mean 
that [76] they are successful in the matter. 


122 M.A. Wyman, et al. vs. 


Mr. Hitcheock: We understand that, if your 
Honor please. 

The Court: Mr. Hughes, I understand that you 
contend that no evidence pertaining to the Granite 
Falls Milling Company is admissible. 

Mr. Hughes: That is right, your Honor. 

The Court: You object to it? 

Mr. Hughes: I object to it and I object to any 
evidence that tends or seeks to hold M. H. Wyman— 
and I presume the same apples to Mr. Doran— 
because they were dismissed from this case. 

The Court: And that by this stipulation you 
do not waive that right? 

Mr. Hughes: That is right. 

The Court: I see; all right. 

Mr. Hitchcock: I will call Mr. Rothfield. 


JOSEPH ROTHFIELD, 
a witness called on behalf of Plaintiff, having been 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Hitchcock : 
Q. State your name. 
A. Joseph Rothfield. 
Q. What is your address? 


A. 13749 8th Avenue Southwest, Seattle 66, 
Washington. 


Q. What is your occupation, Mr. Rothfield? 
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A. Investigator and Commodity Supervisor, 
Field Station, Seattle, for the Regional Lumber 
Enforcement Unit. 

Q. How long have you been so employed ? 

A. Since March, 1945. 

@. What are your duties? 

A. To investigate lumber eases. 

Q. How long have you been connected with the 
lumber industry ? 

A. Over seventeen years. [78] 

Q. In the course of your duties, have you had 
occasion to examine any transactions relative to 
the defendants or any of them? 

I have. 

Do you know M. A. Wyman? 

I do. 

That is through your investigations ? 
Through the investigation, yes. 

Do you know of your knowledge that the 
M. A Wyman named as M. A. Wyman Lumber 
Company is the same person and the M. A. Wyman 
named as M. A. Wyman in the Wyman Mill Com- 
pany ? A. I do. | 

Mr. Hughes: We admit that. 

Mr. Hitchcock: I believe that is all admitted. 
I can dispense with that. 

Q. (By Mr. Hitchcock): Mr. Rothfield, are 
you generally familiar with the Revised Maximum 
Price Regulation 26? A. Team 

Q. What species of lumber does this regulation 
cover ? 


“opeper 
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A. Douglas fir and other West Coast produets. 

Q. Was this regulation in force between July 
and December, 1944? [79] A. Jt was: 

Q. Do you know whether or not it establishes 
maximum prices for surfacing lumber? 

A. Jt does. 

Q. Do you know what the surfacing charges 
under this regulation are for the type of lumber 
involved in this case? A. itd; 

Q. What are those surfacing charges per thou- 
sand feet board measure ? 

Mr. Hughes: Just a minute. This is not an 
aetion, if the Court please, for surfacing lumber. 
This is an action under 26 to recover the price over- 
charge on the sale of lumber—not servieing of the 
lumber. I don’t see the materiality of the witness 
stating the charges for servicing limber. I think 
we are complieating the issues in this case. The 
only issue in this ease is whether or not M. A. 
Wyman has charged over ceiling priees fixed by 
RMPR 26. Now, the regulations for surfaeing 
lumber is covered by 539. I don’t see the mate- 
riality and I object to it. 

Mr. Hitcheock: If the Court please, I think 
the witness has testified that he knew that the 
prices for surfacing lumber were eovered by 
RMPR 26. [80] If the Court wishes more elabora- 
tion, IT might have the witness explain how that is 
done. 

The Court: How what is done? 
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Mr. Hitcheock: How the charges are computed 
under 26 for surfacing lumber. 

I can do that a little later on. 

Mr. Hughes: I would like to do that because 
T am all wrong if 26 fixes any prices for surfacing 
lumber or servicing lumber. It is purely a com- 
modity regulation, regulating the price at which 
the commodity shall be sold—either the rough 
green or the finished; but at no place does it fix 
the price for servicing. 

The Court: It will probably be enlightening to 
both Mr. Hughes and myself. 

Q. (By Mr. Hitcheock): Mr. Rothfield, will 
you explain to the Court in detail just how the price 
for surfacing lumber is computed under the pro- 
visions of RMPR 26? 

Mr. Hughes: I object to the form of that ques- 
tion. I would like to ask the witness on a pre- 
liminary examination here to determine concern- 
ing 26. 

Q. (By Mr. Hughes): You refer to Table 2 of 
26, do you not, as fixing the price? [81] 

A. For dimension lumber, yes. 

Q. And you say under Table 2 of RMPR 26, it 
fixes the price for surfacing lumber? 

A. That is right. And if the lumber is shipped 
in the rough, at the end of the table it says ‘‘deduct 
114.”’ 

Q. Show me in 26 where it fixes the price for 
surfacing lumber. 

A. Table 2. It says, ‘‘Dimension Number 1 
green, S-4-S American Lumber Standards.”’ 
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The Court: What does that mean ‘‘S-4-8’’? 

The Witness: “That means surfaced four sides, 
your Honor. 

‘And if the lumber is shipped in the rough form 
deduct for rough $1.50.’’ In other words, if a piece 
of 2 by 4.10-foot is shipped S-4-S, which means sur- 
faced four sides, the price is $33.00. As an example, 
if it is shipped in the rough form, it is $31.50. 

Q. (By Mr. Hughes): In other words, that 
fixes a price for the sale of surfaced lumber and 
also.the price for the sale of rough lumber? 

A. That is right. 

- Q. But it nowhere in there fixes the price for 
surfacing lumber, does it? Now answer that 
question. [82] 

A. Table 2 gives the price for lumber shipped, 
and in the industry it has heen recognized all 
through the yeai's 

Q. J am not asking you that. Just answer the 
question, will you please? 

‘A. Let me answer my question. All lumber 
dealers all through the period of the Office of Price 
Administration—if they have shipped it rough they 
have used the rough price; if they shipped it S-4-S 
they used the S-4-S price. That is the difference 
provided in the price. 

Q. But it doesn’t fix the price for surfacing 
lumber, does it—26? A. It certainly does. 

Q. (By Mr. Hitchcock): Would you say that 
the difference between the two is the addition per- 
mitted under the regulation for surfacing? 

A. That is right. 
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Mr. Hughes: What was the difference? 

Myr. Hitcheock: The difference between the 
rough price and the S-4-S price is the addition. 

Mr. Hughes: 26 is purely a commodity regula- 
tion. It fixes no price for surfacing. Nowhere in 
26 does it fix the price for servicing lumber. It 
fixes the [83] price for green lumber. It fixes the 
price for lumber after it has been surfaced—that is 
all. It doesn’t attempt—— 

The Witness: It fixes the price even for dry 
lumber, if you look further down. 

Q. (By Mr. Hughes): 539 covers the price for 
servicing lumber, doesn’t it—for planing lumber? 

A. 539 is a custom milling regulation. 

Q. Servicing regulation, isn’t it? 

A. No. It is a custom milling regulation. cover- 
ing the phases of the re-manufacture of lumber. 

Q. Is it a commodity regulation ? 

A. It is a custom milling regulation. 

Q. Answer the question. Is it a commodity 
regulation or servicing regulation ? 

A. It is known to me as a custom milling regu- 
lation. That is all I can answer. 

Q. You won’t answer that question ? 

A. J cannot answer it anyway because that is 
the way the regulation reads. 

Q. You are familiar with the regulation aren’t 
you? , , 

Mr. Hitchcock: If the Court please, I would like 
to have a ruling on the admissibility of this evi- 
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denee and then I would like to complete my exami- 
nation, [84] and if Mr. Hughes then wants to 
cross-examine, it might be proper. 

Mr. Hughes: I wanted to determine the aceur- 
acy of the statement, that is all. With the pre- 
liminary I am through right now. 

The Court: Go ahead. 

Mr. Hiteheock: Thank you, sir. 

Q. (By Mr. Hitchcock): Are you familiar with 
Sections 1 and 16 of Revised Maximum Price Reg- 
ulation 26? A. I am. 

Q. Just generally what do those provisions hold? 

Mr. Hughes: Just a minute. I think the Court 
can read that and understand it as well as any- 
body else. 

The Court: You may explain any of those tables 
but—the interpretation, the plain language, the 
Court will do that. 

Q. (By Mr. Hitchcock): What period of time 
was covered by your investigation in this case? 

A. July 11, 1944, to December 22, 1944. 

Q. With reference to the sales involved, do you 
know whether or not these were the same sales in 


each case [85] A. Yes. 

Mr. Hughes: Just a moment. I want to ask a 
question. 

@. (By Mr. Hughes): Were vou ever in Mr. 
Wyman’s office? A. No. 

Q. The Wyman Lumber Company’s office ? 

A. No, sir. 

Q. Or the Granite Falls Planing Mill’s office? 

A. No. 
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Q. What investigation had you made of their 
operations ? 

A. Of the records of M. A. Wyman, doing busi- 
ness as M. A. Wyman Lumber Company and the 
Wyman Mill. 

@. Where did you get those records? 

A. From the office of M. A. Wyman. 

Q. Did you get the records from the office of 
M. A. Wyman? 

A. I did not personally get the record of M. A. 
Wyman, but they were brought to our office. 

Q. All you know is what those records show? 

A. That is right. 

Mr. Hitcheock: That amount is stipulated, if 
the Court please, in the procedure. 

Mr. Hughes: I think, your Honor, I will ask 
to strike all of his testimony because all of his testi- 
mony is based upon what he has read of records 
that the O.P.A. Office has produced for him to read. 
He doesn’t know anything about it. He hasn’t 
investigated it and I move now to strike his entire 
testimony. 

The Court: How did your ageney get these 
records ? 

Mr. Hitchcock: Those records, if the Court 
please, were obtained from the office of the M. A. 
Wyman Lumber Company. We gave our receipt 
for them. We had them photostated. An investi- 
gator at that, who was in our unit and who is no 
longer there, and who I understand has since 
become il] and could not attend, was the person who 
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returned them. This witness is familiar with the 
regulation involved, and has checked the photo- 
static copies with the computations which were 
made in the office at the same time he was employed 
there. 

The Court: Were they given to you voluntarily 
or given to vou by an order of Court? 

Mr. Hitcheock: They were given to us volun- 
tarily. However, in the stipulation whieh I signed 
myself, the Defendant preserved his Constitutional 
rights of immunity with reference to those records. 
However, as your Honor knows, those records are 
required to be kept by the regulation and we there- 
fore took the [87] position they were quasi public 
documents and we were entitled to exainine them. 

The Court: All right. Go ahead. Mr. Hughes’ 
motion is denied. Go ahead. 

Q. (By Mr. Hitchcock): Have you computed 
the correct ceiling prices under RMPR 26 for sur- 
facing the footage of rough lumber involved in 
these transactions ? A, Wiest 

Q. Do you know that figure? 

A. The total footage is 3,122,732 feet board 
measure. 

Q. What would be the ceiling price for sur- 
facing? 

Mr. Hughes: Just a moment. That is a con- 
clusion, I think, your Honor—what would be the 
correct price for surfacing? 

Mr. Hitcheock: Under 26, I said. He is familiar 
with 26. 
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Mr. Hughes: Is he asking for servicing? This 
is not for surfacing—this is for selling lumber, 
rough lumber. All that Wyman sold was rough 
green lumber. hat is all he sold in the world. 

The Court: You are asking in the price for 
surfacing ? 

Mr. Hitchcock: The correct amount for surfac- 
ing. It is stipulated to, if the Court please. If 
the [88] Court feels it is acceptable, we can use 
the stipulation. 

The Court: Overruled. Answer that question. 

A. $3826.25. That is the differentiation in the 
price between surfaced-four-sides lumber and 
rough lumber. 

The Court: As shown by what? 

The Witness: As shown by the tables under 
which each item is priced. 

Mr. Hughes: What was the amount? 

The Witness: $3826.25. 

Mr. Hughes: That represents what? | 

The Witness: The surfacing price of the lumber. 

Mr. Hughes: The surfacing price of the lumber? 

The Witness: The surfacing price of the lumber; 
the differentiation between the green, the rough, 
and the surfaced product. 

Mr. Hughes: This $3,826 represents Ve differ- 
ence between what? 

The Witness: If I may put it in an example, a 
2 by 10 surfaced rough and a 2 by 10 surfaced four 
sides. 
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Mr. Hughes: That doesn’t answer my question. 
You figured out here $3,826.25. What does that [89] 
figure represent ? 

The Witness: That is the difference between 
shipping the lumber in the rough and shipping the 
lumber in the surfaced. 

Mr. Hughes: How do you arrive at that figure? 

The Witness: Through the tables; I figured the 
Invoices. 

Q. (By Mr. Hitchcock): Mr. Rothfield, from 
vour study of the records of the defendants, did 
you ascertain the amount that was charged for sur- 
facing as shown by the invoice of the Granite Falls 
Planing Mill? 

Mr. Hughes: Just a moment 

A. Yes. 

Mr. Hughes: The Granite Falls is not a de- 
fendant in this ease. I think we are getting quite 
far afield unless I misunderstand what Counsel is 
going to try to prove in this case. I am up a tree, 
so to speak. I just don’t know what he is trying 
to get at and how he is going to get at it. Under the 
issues in this case I think it is impossible and I 
ean’t understand how the figures obtained from 
Granite Falls Planing Mill are going to help the 
Court, solve this question, the issue of which is 
before [90] the Court. I object to it. 

The Court: What is the purpose of it? 

Mr. Hitchcock: The purpose is to show that 
these transactions, which he has already testified 
to, were the same transactions involving the same 
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footage. Mr. Doran, if you remember his evidence, 
testified that the invoices were made up in the same 
office which was the office of the M. A. Wyman 
Lumber Company and showed overcharges in the 
amount of approximately $19,000 above the amount 
that could be charged under the regulation. We 
are speaking, if the Court please, of the identical 
sane limber Mr. Rothfield has just testified to. 

Mr. Hughes: The question was ‘‘Did the De- 
fendants do this’’ and I don’t know what he means 
by the ‘‘defendants.’’? The Granite Falls is not a 
defendant. 

The Court: No, they are not a defendant. 

Mr. Hitchcock: I might rephrase my question, 
if the Court please. I might say ‘‘the defendants.’’ 

Mr. Hughes: Who do you mean by ‘‘de- 
fendants’’? 

Mr. Hitchcock: Will you wait until I finish my 
question and then you can object to it. Pardon me, 
your Honor. 

Q. (By Mr. Hitcheock): Mr. Rothfield, did 
you make any [91] computation respecting the 
exact amount charged by the defendants with ref- 
erence to surfacing charges; did you make that—— 

Mr. Hughes: I object to the form of the ques- 
tion, if the Court please, because the word ‘‘defend- 
ants’’ is so misleading that the record will not 
show—and M. A. Wyman is the only defendant in 
this. There is no reason why he can’t say ‘‘M. A. 
Wyman.’’ But instead of that he tries to bring in 
a blanket question covering all of the defendants. 
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It doesn’t seem that a question like that is quite 
fair. He should state specifically what he is trying 
to prove. I don’t know whether it is somebody who 
has been dismissed from this case or whether it is 
somebody else. 

The Court: Who do you mean? 

Mr. Hitchcock: That was a preliminary ques- 
tion. J meant the invoices made up in the offices of 
the M. A. Wyman Lumber Company and sent out 
by the Granite Falls Planing Mill which at that 
time was headed by Wyman, and the superintend- 
ent was Ed Doran who was also at the same time 
the superintendent of the Wyman Mill Company. 

The Court: When you say ‘‘defendants’’ who 
do you mean? 

Mr. Hitchcock: I meant M. A. Wyman through 
the [92] use of the Granite Falls Planing Mill. 

Q. (By My. Hitchcock): Will you state if Mr. 
M. A. Wyman, defendant in this case, who at that 
time was superifitendent of the Granite Falls Plan- 
ing Mill, made any charges for the surfacing of this 
lumber that you have heretofore testified ? 

ie) Yes. 

Mr. Hughes: I object to it because he hasn’t 
testified that he knows M. A. Wyman. He is trying 
to state now that M. A. Wyman did this for the 
Granite Falls Planing Mill. How can he state that 
unless he knows it? 

The Court: Well, that is for cros-examination. 
You can ask him that. Go ahead. 


(adh 
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Q. (By My. Hitchcock): Did you make such? 

A. I did. 

Q. What was that about? A. $22,955.44. 

The Court: And that represents what? 

The Witness: The surfacing. 

The Court: The surfacing of what? 

The Witness: The lumber. 

The Court: What lumber? [93] 

The Witness: ‘he lumber of M. A. Wyman. 

The Court: Is that the lumber that is men- 
tioned in this complaint? 

The Witness: That is right. 

Q. (By Mr. Hughes): You say the lumber of 
M. A. Wyman? A. That is right. 

The Court: Go ahead. 

Q. (By Mz. Hitchcock): Have you had ocea- 
sion to subtract these figures? A. Yes. 

Q. What is that amount? 

A. Do you mean the difference? 

Q. Yes. A. $19,129.09. 

The Court: That represents what? 

The Witness: The over-the-ceiling charge. 

The Court: You say that represents the over- 
charge ? 

The Witness: Yes. 

The Court: Now, what do you mean by ‘‘over- 
charge ?”’ 

The Witness: The difference in the price of the 
rough lumber and the surfaced lumber under 
Table 26. [94] The rough lumber is billed correctly 

$89,427.38; and the identical lumber for surfacing 
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S-4-S is billed $22,955.44; whereas under Table 26 
the surfacing of that same lumber is $3826.35; so 
therefore you deduct the $3826.35 from the $22,- 
955.44. You have an overcharge of $19,129.09. 

The Court: How is that an overcharge; wherein 
is it an overcharge? 

The Witness: Well, as I best can explain it, as 
IT said taking as an example a 2 by 4 ten rough; 
under the Table 2 of RMPR 26, the price is thirty 
fifty. Under the price of a 2 by 4 ten S-4-S, the 
price is $33.00—what did I mention before—the 
$1.50 differentiation anyhow; that is the difference. 
The surfacing charge, as it is set up in these in- 
voices, are two separate bills. One is for the rough 
lumber; one is for the surfacing. On the bill—on 
the invoice covering the surfacing, there is a pencil 
mark directing someone 

Mr. Hughes: Just 

The Witness: May I continue or not? 

Mr. Hitcheock: The Judge will tell you. 

The Court: Go ahead. 

The Witness: There is a pencil mark on the 
rough invoice—there are two billings—stating to 
bill for surfacing so much money per thousand; 
then they have made that invoice. There are two 
identical invoices. For instance, if there was one 
carload shipped in M. K. T. thirty thousand feet 
of rough lumber; there is another invoice covering 
the same carload, thirty thousand feet at so much 
per thousand surfacing four sides. And there is 
one bill of lading for the same car, all three to- 
gether matched, on the same day. 


United States of America 137 


(Testimony of Joseph Rothfeld.) 

The Court: This lumber that is in question on 
this action ? 

The Witness: Yes. 

The Cowt: How was that sold, surfaced or 
rough ? 

The Witness: Surfaced. 

The Court: Is surfaced lumber permitted to be 
sold at a higher price than rough? 

The Witness: That is right. 

The Court: All right. Now again I ask you— 
pardon me, I don’t quite understand you. Again I 
ask you: Wherein was the overcharge? 

The Witness: The overcharge was in the compu- 
tation as performed by M. A. Wyman. 

The Court: How do you mean? 

The Witness: The billing—their invoices. [96] 
I might make it clearer this way, Judge, for you: 
A 2 by 4 ten S-4-S, is $33.00. A 2 by 4 ten rough 
is $31.50. They billed 2 by 4 ten $30.00 on one in- 
voice rough; they billed another invoice bearing 
the same car number with the same footage at 
$38.00—no, pardon me; $8.00 for surfacing four 
sides. 

The Court: Do you mean to say that the over- 
eharge was in that they charged too much for the 
surfacing ? 

The Witness: They charged too much for the 
2 by 4 ten, in the form in which they sold it, sur- 
faced four sides. 

The Court: Then they simply overcharged for 
surfaced lumber, is that correct? 
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The Witness: That is correct. 

The Court: Then it was not an overcharge for 
the surfacing, is that right? 

The Witness: Will you state your question 
again, your Honor? 

The Court: As I understand, this lumber was 
sold surfaced. 

The Witness: ‘That is right. 

The Court: Now, you say there was an over- 
charge? 

The Witness: That is right. 

The Court: Did that overcharge consist of just 
merely selling this surfaced limber in excess of the 
ceiling price or did the overcharge consist in the 
charging of too much for the surfacing ? 

The Witness: In charging too much for the 
selling of the lumber. 

The Court: Surfaced lumber. 

The Witness: Surfaced lumber. The bill of 
lading calls that they ship surfaced lumber. 

The Court: Well, was it surfaced lumber? 

The Witness: The bill of lading states it was; 
the invoice states it was by the method of their in- 
voicing. They show two invoices. They show the 
same invoice for rough and they show the same 
invoice for surfaced. 

Mr. Hitchcock: May I ask a question at this 
point ? 

Q. (By Mr. Hitchcock): One invoice, Mr. 
Rothfield, covered the rough lumber, did it not? 

A, That is night. 
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Q. Was that invoiced at approximately the 
ceiling price? A. That is right. 

Q. With reference to the other invoice showing 
the surfacing, was that at or above the ceiling 
price ? A. Above the ceiling price. [98] 

The Court: Well, the surfaced lumber and the 
rough lumber doesn’t sell at the same price, does it? 

The Witness: No, sir. There is a differentiation 
in price between rough and surfaced. 

The Court: Sure. So you say—as I understand 
you—you say that the day after they surfaced this 
lumber they sold it at a price in excess of the ceil- 
ing price for surfaced lumber? 

The Witness: That is right; yes, sir. 

The Court: All right. 

Q. (By Mr. Hitchcock): Are you familiar, Mr. 
Rothfield, with the pricing provisions of MPR-539? 

A. Tam. 

@. Was that Regulation in effect at the time 
these transactions took place? A. It was. 

@. Will you state to the Court whether or not, 
from your examination of the defendants’ records 
that Regulation had been used or attempted to be 
used for pricing? A. That is right. 

Mr. Hughes: Had been used by whom? 

Mr. Hitchcock: By the defendant, M. A. 
Wyman? [99] 

My. Hughes: The witness has said a lot of 
things. He says he never has seen Wyman or talked 
to him. He might just as well answer that. 
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Mr. Hitcheock: We are getting into that point, 
Mr. Hughes. If you will let me proceed. 

Q. (By Mr. Hitcheock): Will you explain 
your last statement just generally, Mr. Rothfield, 
please ? A. What statement was that? 

@. Your last testimony relative to the charges 
attempted to be made under 539 by the defendant 
M. A. Wyman; just how is that done? 

A. Well, the invoice for the rough lumber was 
pencil marked, which equals the amount of the sur- 
facing invoice; in other words, a 2 by 4 column— 
they put down the price of $8.00; if there was 3800 
feet of 2 by 4, the other invoice had 3800 feet of 
2 by 4 surfacing four sides at $8.00 per thousand, 
covering the same shipment. 

Q. Was that Regulation 539 applicable to the 
sales in this case? A. It was not. 

Q. Why? 

A. Because 539 covers custom milling; and the 
custom milling regulation calls for—that there 
shall be no [100] financial interest when the lumber 
is remanufactured, regardless of its being surfaced 
or cut in any form whatever. 

Mr. Hughes: Just a moment, if the Court please. 
They are changing this thing a little further. 

Mr. Hitcheock: I don’t believe so. 

Mr. Hughes: Besides, I am satisfied the witness 
will admit that this is all based on hearsay. 

The Court: Make your objection. 

Mr. Hughes: I object to the witness—I think it 
is clearly shown by the witness that most of his 
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testimony is based on what someone told him. He 
has never seen Mr. Wyman nor talked to anybody 
in the office. He doesn’t know. Yet he purports to 
sit up here and talk very glibly about what M. A. 
Wyman did—that M. A. Wyman did this and that. 
There is nothing to show he ever talked to anyone. 
I therefore object to it. I think it onght to be 
stopped now because the witness has never seen 
those people and he is incompetent to testify. The 
whole testimony is simply hearsay. 

Mr. Hitcheock: He has examined the records 
from which he is testifying. 

The Court: He has talked about what the rec- 
ords show. I assume that you will show him those 
records [101] some time and show him that those 
are the records. 

Mr. Hitchcock: Yes. 

The Court: It is now after 4:00 o’clock. I be- 
heve in keeping strict hours, so we will take a 
recess until tomorrow morning at 10:00 o’clock. 


(At 4:10 p.m., Thursday, September 26, 1946, 
proceedings recessed until 10:00 a.m., Septem- 
ber 27, 1946, in the United States Court 
House.) [102] 
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Seattle, Washington 
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(All parties present as before.) 


The Court: You may proceed. 


JOSEPH ROTHFIELD 
resumed. 
Direct Examination 


(Continuing ) 


The Court: May I ask this witness a few ques- 
tions before you proceed ? 

Mr. Hitcheock: Yes, sir. 

The Court: As I understand your testimony yes- 
terday, this lumber sold by these defendants was 
all planed lumber. 

The Witness: That is right. 

The Court: As I understood from you yester- 
day, you checked their order. 

The Witness: That is right. 

The Court: And found that they had exceeded 
the maximum price as indicated by Table 2, did 
you say, of this [103] 

The Witness: RMPR 26. 

The Court: t—-RMPR 26. 

The Witness: That is right; that governs the 
products sold. 

The Court: Is that the portion of this Regula- 
tion that you say covers it? 

The Witness: Yes. 
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The Court: Will you take this copy of RMPR 
26 and mark on Table 2 the portion of it that you 
say they have violated ? 

(Witness marks on document as requested. ) 


The Court: Will you read the part that you 
have marked for the purpose of the record ? 

The Witness: They have violated Table 2, Di- 
mension number 1, green, S-4-S. 

The Court: Green, S-4S? 

The Witness: Surfaced four sides. 

The Court: Is there any other portion of that 
Regulation that you find they have violated? 

The Witness: No. 

The Court: All right, as I understand, you 
reached that conclusion after having examined their 
records ? 

The Witness: That is right. [104] 

The Court: Do you have their records here? 

Mr. Hiteheock: Yes. 

The Court: Will you please refer to their ree- 
ords and use any part or all of them that you care 
to and show me from their records where they vio- 
lated that? 

I take it, Mr. Hughes, that from your stipulation 
here that you have no objection. 

Mr. Hughes: That is right; no objection. 


(Wyman invoices marked Plaintiff’s Exhibit 
1 for identification. ) 


(Wyman surfacing invoices marked Plain- 
tiff’s Exhibit 2 for identification.) 
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(Certified copy Articles of Incorporation 
marked Plaintiff’s Exhibit 3 for identification.) 

(Report allotment of shares marked Plain- 
tiff’s Exhibit 4 for identification.) 


Mr. Hitehcock: 3 and 4 we won’t introduce at 
this time. 

Myr. Hughes: I don’t have any objection to 1 
and 2. This other, we will admit that this is a 
corporation. [105] 

Mr. Hitchcock: It is stipulated that it is a cor- 
poration. It is also a question of who was the per- 
son who was president. 

Mr. Hughes: We will admit Mr. M. H. Wyman 
was president during the year 1944. 

Mr. Hitchcock: And also that he held the stock? 

Mr. Hughes: He held 50 per cent of the stock. 

Myr. Hitchcock: The authorized amount of stock 
being 200 shares, is that correct ? 

Mr. Hughes: Yes. That is, this is over my ob- 
jection. 

Mr. Hitcheock: That is your blanket objection, 
—that is all right. 

The Court: This is over the objection of Mr. 
Hughes after the ruling, then Mr. Hughes makes 
these admissions. All right. 

Mr. Hitchcock: Will you stipulate, also, subject 
to the same objection, that Edward Doran was the 
holder of 60 shares and that M. H. Wyman was 
the holder of 60 shares? 

Mr. Ogden: Yes. 

Mr. Hughes: Yes, that is correct. 
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The Court: Mr. Witness, will you take those 
records, any or all of them that you care to, and 
show wherein and how these defendants violated 
that portion of the Regulation that you say they 
did ? 

Mreermncncock: If the Court please, thefe is 
also a recapitulation which has been prepared m 
this case in also the same order which he might 
wish to refresh his recollection from to present the 
matter a little more clearly to the Court. I would 
hke to have your permission to show Mr. Rothfield 
also this. 

Mr. Hughes: lam opposed to encumbering the 
record unnecessarily. I don’t think we have reached 
the stage where we can go into the figures. 

Mr. Hitcheock: We have reached the stage 
where we are going into the figures. 

The Court: Well, I think the witness can do it 
from these exhibits before him. 

Mr: Hitcheock: Yes, [ think he can. 

The Court: Take your time, now. 

Mr. Hughes: Mr. Hitchcock, all that you have 
here are invoices. 

ire Gatchcock: That is correct. 


(Wyman bills of lading (copies) marked 
Plaintiff’s Exhibit 5 for identification. ) 


Mr. Hughes: You have withdrawn Exhibits 3 
and 4? 

Mr. Hitchcock: That is right—pursuant to the 
stipulation. 
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(Plaintiff’s Exbit 3 withdrawn.) 
(Plaintiff’s Exhibit 4 withdrawn.) 


Cross-Examination 


Q. (By Mr. Hughes): You work under Mr. 
Hiteheock, don’t you? A. I do. 

Q. And you helped him prepare this case for 
trial ? A. I got all of the facts together. 

Q. Were you ever in the lumber business? 

A. I was. 

Q. You say you got all the facts? 

A. I assembled facts as any investigator as- 
sembles facts. 

Q. Who obtained the so-called facts? 

A. The Office of Price Administration. 

Q. You have read the reports of these investi- 
gators ? A. I have. 

Q. Do you know anything more than what is 
shown by those reports? [132] 

A. I know what is shown by the records as 
presented here. 

Q. And that is all you know? 

A. And the reports. 

Q. Just what is shown by the records here. 

A. And the files. 

Q@. And your testimony is based entirely upon 
what those invoices show? 

A. The overcharges are based upon what these 
invoices show. 

Q. Yes; your claim for overcharges. Outside of 
those invoices, you know nothing about the charges 
made by the Granite Falls Planing Mill or M. A. 
Wyman Lumber Company ? 
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A. Will you repeat that question. 
(The last question was read by the reporter.) 


A. These are the charges made and the invoices 


shown covering 

Q. Just answer my question, please. 

A. I have answered it. These are the charges 
made by M. A. Wyman covering these shipments. 

Q. I say: Do you know anything other than 
what is shown by those invoices? [133] 

A. As to what? 

@. As to the facts pertaining to those invoices. 

A. As to the overcharges? 

Q. I say: Do you know anything outside of 
those invoices pertaining to this case? I will put 
it that way. It shouldn’t take you long to answer 
that. 

A. Will you please repeat that question again? 

Q. What do you know outside of these invoices 
that have just been shown you as Plaintiff’s Ex- 
hibits 1 and 2? 

Mr. Hitchcock: I object to that, if the Court 
please. I believe it is a little too general even for 
cross-examination. Let him specify what facts. 

Mr. Hughes: I am just trying to find out what 
this witness knows about the facts—if he knows 
anything outside of those invoices, I would like 
him to so state. 

The Court: You may answer the question. Do 
you understand it? 

The Witness: I don’t understand his question. 

The Court: He doesn’t understand it. 
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Q. (By Nit. Hughes): Yow have exammed 
these invoices, Plaintiff’s Exhibits 1 and 2, haven't 
vou? Eee licie: 

Q. Do you know anything about this case out- 
side of what is [134] shown by those invoices? 

“A. These invoices 


Q. Just answer my question. Do you 
no. A. Yes. 
@. Well, what do you know? 


yes, or 


A. Well, if you will ask me a specific question, 
i will try to answer 11. 

Q. You just state what you know of your own 
knowledge outside of these invoices; do vou know 
anything outside of the invoices—of vour own 
knowledge ? AD do: 

Q. Well, just state what vou know to be a fact? 
Let us hear it; let us have it. 

A. Ido know the fact that these invoices shoukl 
have been billed in one invoice instead of two in- 
voices. 

9. I am not asking vou that, I am asking you 
what facts you know outside of what is shown by 
these invoices? Just answer the question; what do 
you know? 

A. hat these shipments were not custom mill- 
ing shipments. They were not milling in transit 
shipments. 

Q. You claim that is shown by the invoices? 

A. That is right. 

Q. Well, do you know anything else? 
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A. If you will ask me specific questions, I will 
try to give you specific answers. I have told you 
that [135] these invoices are the ones that created 
the overcharge. 

Q. You have never talked to anyone connected 
with the M. A. Wyman Lumber Company, have 


you?- A. Except through you. 
Q. Except me. I am the only one that you have 
talked to? A. That is right. 


Q. You have never contacted either the office 
of Wyman Lumber Company, the Wyman Mill 
Company, or the Granite Falls Planing Mill? 

A. Not personally. I have been to the Granite 
Falls plant there. 

@. Yes. You said you were up there. But that 
was lately, is that correct? 

A. That is correct. 

Q. Do you know anything outside of what is 
shown by those invoices? Now, you ought to be 
able to answer that. 

The Court: If you can’t answer the question, 
say so. 

A. I can’t answer the question. 

Q. (By Mr. Hughes): You say you were in 
the lumber business prior to going with the OPA? 

A. Not directly before going; but I have been 
in the lumber business for seventeen years. 

@. Where were you in the lumber business? 

A. In the city of Chicago. 

Q. What kind of work did you do? 
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A. I did buying and selling. I have done every 
phase of the distribution of lumber. 

Q. Do you mean buying and selling for your- 
self ? A. Not in the producing end. 

For yourself? 

For myself and others. 

You were in the lumber business before? 
Yes. 

And then you went with the OPA? 

I did not come from the lumber business to 
the OPA. I came from the insurance business and 
went with the OPA. 

Q. You quit the limber business and went into 
the insurance business, and then finally came with 
the OPA? 

A. That is right; I went with the Office of Price 
Administration. 


POoroSe 


Q. You say you are familiar with these lumber 
regulations, 26 and 539? A. IJ-am. [iam 

Q. I suppose that you have studied them spe- 
cially for this case, RMPR 26 and 539? 

A. I try to keep myself informed for every case. 

Q. RMPR 26 fixes the price of lumber, doesn’t 
it? A. It does. 

© And 9539 fixes the price tom services jcr 
formed on lumber, is that correct? 

A. Under certain conditions. 

Q. Under certain conditions? 

A. That is right. 

Q. But the purpose of 539 is to fix the price 
for servicing—planing lumber, we will say? 
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A. I think I should be asked to be relieved of 
that question because I think that could be best 
answered by the Department of the Office that can 
fully explain the use of 539. 

Q. Now, 26 doesn’t cover the price for servicing, 
does it? A. It certainly does. 

@. Again I ask you—I want you to tell the 
Court the price [141] for servicing lumber. You 
have RMPR 26, Table 2 before you? 

wy Yes, sir. 

Q. Show me where it fixes the price of servicing 
lumber. 

Mr. Hitchcock: Servicing or surfacing ? 

Mr. Hughes: Servicing or surfacing; planing 
lumber, put it that way. 

A. If the lumber leaves the plant surfaced four 
sides this is the price that is charged. 

Q. (By Mr. Hughes): That is for the sale of 
lumber ? A. For the sale of lumber. 

Q. If it is sold without being planed, it has 
one price and if it is sold after it is planed, it has 
another price, is that correct? 

Ane ihoieis reht. 

Q. But there is nothing in 26 that fixes the price 
for servicing lumber, is that correct? 

Mr. Hitchcock: I object to that at this point. 
This witness has already testified it was not correct. 
Even though this is cross-examination, I would like 
Mr. Rothfield to do a little of the testifying. I be- 
lieve that that question was too leading; in fact, it 
was practically your own answer. 
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The Court: Overruled. Answer the question if 
you can, if you understand it. [142] 

The Witness: Let me try to understand the 
question again. Put it up to me, Mr. Hughes. 

Mr. Hughes: Read the question. 


(Last question repeated by the reporter.) 


A. I will leave that to you, Mr. Hughes. You 
have examined this table time and time again. You 
know what a piece of 2 by 4, S-4-5, is priced at. 
You were in the Office of Price Administration, and 
you know. 

Q. (By Mr. Hughes): I want you to answer 
the question, if you please. 

The Court: Answer the question if you can. 

A. My answer is yes. 

Q. (By Mr. Hughes): That this fixes a price 
for servicing lumber? 

A. For surfacing—s-u-r-f-a-c-i-n-g. 

Q. We will call it planing. This fixes the price 
for planing lumber? 

A. That is right; that is sold under this Regula- 
tion. 

Q. That is sold under this Regulation? 

A. That is right. 

Q. Does 539 fix the price for planing or sur- 
facing lumber? [143] 

A. Under certain conditions. 

Q. You still insist that 26 fixes the price for 
servicing lumber? 

A. That is right. That is the only one available. 
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Q. Mr. Rothfield, did you ever talk to any of 
these defendants—I mean Mr. Wyman—he is the 
only defendant now. 

A. J have never talked to Mr. Wyman per- 
sonally. 

Q. Have you ever talked to anyone connected 
with the planing mill, personally? 

A. Any talking that has been done by me in 
reference to this case has been done through you 
or through Mr. Hitchcock. 

Q. You say the investigators have investigated 
M. A. Wyman? A. Yes, sir. 

Q. The O.P.A. investigators ? A. Yes, sir. 

Q. Who were they ? 

A. They were Stockdale—Charles W. Stockdale, 
I believe is the correct name; and Edgar A. Foster. 

@. Are they the only two? 

A. JI think some time back—but I don’t know 
whether it was in reference—I wouldn’t say it was 
particularly on this ease; a Charles H. Edwards. 

Q. Anybody else that you know of? [144] 

A. And Andrew H. Hitcheock, of course, our 
attorney. 

@. All of this happened during 1944 and ’45, 
did it not? A. That is right. 

Q. Is that correct? 

A. That is correct. 

@. Did each of these gentlemen make a report 
on their findings? A. They have reported. 

@. Just answer the question, please: Did they 
make a report? 
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Mr. Hitcheock: I would like to object to that 
question at this time. I don’t believe I went into 
that question on direct examination as to reports 
by other investigators and I believe it is therefore 
improper now. 

The Court: Overruled. Did they make a report? 

A. They have made several reports. 

Q@. (By My. Hughes): These three that you 


have mentioned? UX NGS, 
Q. Each have made a report? A. Yess 
Q. On this matter? A. That is right. 
Q. Have you read those reports? [145] 
A. I have. . 
Q. Where are they now? 
A. In the files of the Office of Price Adminis- 


tration. 

Mar, Hughes: Mr. Hitchcock, 1 wenld bike 
to produce those reports. 

The Witness: hey are all considered confiden- 
tial reports. 

Mr. Hughes: I would like to see them, please. 

Mr. Hitchcock: All right. 

Mr. Hughes: Where is the other one? 

Mr. Hitchcock: With respect to the report of 
Charles H. Edwards, who severed his connection 
with the Office of Price Control prior to the time 
I was there, I believe one paragraph of that report 
which was made 

Mr. Hughes: I am not asking you what the re- 
port contains. I am asking you—where is it; have 


you got it? 


United States of America 155 


(Testimony of Joseph Rothfield.) 

Mr. Hitchcock: We have that report but it aals 
with other matters. It is confidential and not 
part of this case. I therefore object to introducing 
that. It deals with an investigation, a portion of 
which is still proceeding. 

Mr. Hughes: I would like to see upon what 
basis this witness makes the statements that he has 
made. 

My. Hitchcock: The witness came with the 
Office of Price Administration approximately at 
the same time { did. The other report was made 
prior to that time and the man had severed his con- 
nection with the agency at the time that we came 
in there. We know nothing about it other than the 
fact that there is a report. : 

iijewwour:: WWhatis that man’s name?= ' 

Mr. Hitcheock: Edwards. oa 

The Court: Did you ever see the report Mr. Ed- 
wards made? ey | 

The Witness: I read various reports of Mr. 
Edwards. a 

The Court: I mean concerning this matter. 

The Witness: I can’t recollect whether I read 
anything pertaining to this particular thing be- 
cause the reports that I read had to do with another 
matter. 

The Court: Whatever evidence that you have 
given here, has that been to any extent. based upon 
the report of My. Edwards ? 

The Witness: Very—none whatever. 
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Mr. Hughes: None whatever. May I ask whether 
you are going to have Mr. Edwards [147] here? 

Mr. Hitchcock: No. 

Mr. Hughes: Or Mr. Foxter? 

Mr. Hitehcock: No. 

Mr. Hughes: Are you going to have the other 
gentleman 

My. Hitchcock: Stockdate? 

Mr. Hughes: Stockdale—are you going to have 
any of those? 

Mr. Hitchcock: No. 

Q. (By Mr. Hitchcock): Was any of your 
testimony based upon Edwards’ report or investi- 
gation ? A. None whatever. 

Mr. Hughes: In other words, you won’t produce 
the Edwards’ report? 

Mr. Hitcheock: No. It is on another case. 

Q. (By Mr. Hughes): Did you act on these 
two reports, now, of Mr. Stockdale and Mr. Foster? 

A. I have acted on all of the facts as they are 
accumulated. 

Q. As cumulated from what source? 

A. Reports, information—confidential informa- 
tion and these invoices and those bills of lading. 

Q. Information. Now, you are getting into 
something [148] else. Where did you get your in- 
formation ? 

A. I think that is a matter of confidence. Cer- 
tain matters of the government I understand are 
confidential. 
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Q. It was something told to you, is that correct ? 

A. No, sir. 

Q. Well, it was something written to you, then? 

A. My information is all from the facts as pre- 
sented. 

Q. Just from those invoices, is that correct? 

A. As to the overcharges. 

Q. Yes. Now, was any complaint ever made by 
any of the buyers from M. A. Wyman or the Gran- 
ite Falls Planing Mill? 

A. I would have to read over the files again to 
say yes or no. 

Q. You know, as a matter of fact, you have 
never seen any complaint from any buyer from Mr. 
Wyman, don’t you? You can answer that question. 

A. In the main I would say no in this ease. 

Q. Inthe main. I say have you any? ‘‘ Any’’— 
do you understand what that means? 

A. I ean’t recall from the files if there are any 
whatever. 

Q. When I use the word ‘‘M. A. Wyman’’ I 
wish you to understand that I mean also the Wy- 
man Mill Company and the M. A. Wyman Lumber 
Company; you understood that, didn’t you? [149] 

A. I understand it is all M. A. Wyman doing 
business as M. A. Wyman Lumber Company, M. A. 
Wyman doing business as the Wyman Mill, and 
M. A. Wyman. 

Q. Now, MPR 539 was issued and made effective 
I think the same day, June 5, 1944, is that correct ? 

A. I would have to look at the records. It is 
in June, 1944. I can’t recall exactly the date. 
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Q. Prior to that date, Supplementarv Service 
Regulation 27 to 165—to Maximum Price Regula- 
tion 165—covered the planing charges, did it not? 

A. Up to June 5, 1944, we would be governed 
under that Regulation. 

Q. And that Supplementary Servicing Regula- 
tion 27 was supplanted by 539, 1s that correct ? 

A. That is right. 539 eame next. 

Q. Then Supplementary Service Order Number 
27 came out, [ think it was in April, 1944. 

A. I wouldn’t vouch for the date but I think 
you are about correct. 

Q. And prior to that time the services for lim- 
ber was governed by Maximum Price Regulation 
165, is that correct? A. That is fight. 

Q. In other words, 165 was the Service Reeula- 
tion covering the price for planing lumber in force 
prior to [150] April, 1944, that is correct, isn’t it? 

A. Well, [ would have to examine that Regula- 
tion again to give you a correct answer. I wouldn’t 
want to vouch my answer now on that because it 
is outmoded and has nothing to do with figuring 
these invoices. I was duty-bound to figure under 
o39, the Regulation in effect at the time of this 
shipment. I cannot vonch for anything previous to 
that. Yon are asking me a question that I can’t 
vouch for. I won’t try to retain it in my mand—L 
ean’t. 


Q. You know 165 governed 
A. I don’t know. It might have governed many 
Services. 
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Q. Did it govern services for planing lumber? 

A. I don’t know. 

Q. You don’t know. 

A. I wouldn't say I don’t know. I don’t want 
to answer that question because [ would have to 
have the Regulation put before me to say yes. 

@. Supplementary Service Regulation 27 to 165 
became first effective in April, 1944, do you know 
that ? 

A. The 27th 

Q. Yes. 

A. It is approximately April, “44, I believe. I 
agree with you. 

@. Do you agree with me that 539 supplanted 
Supplementary [151] Service Order Number 27? 

Ae Taig is*Might. 

Q@. Was there any inhibition ageinst a person 
owning a sawmill and a planing mil prior to the 
issuance of 539 in June? 

A. What do vou mean by inhibition? 

Q. Well, was there any 

My. Hitchcock: I believe that that question is 
a little too general, if the Court please. We are 
dealing with specific facts. 

®. (By Myx. Hughes): What I wanted to show 
was that there was no Regulation prohibiting a 
mill—sawmill and planing mill, even if they were 
owned by the same person, to charge the rate for 
planing lumber as fixed by the regulations at that 
time; that is, prior to June, 1944. 

The Court: Answer the question, 1f you can. 

A. I can’t answer that question. 


are you talking about—S-S-R 27? 
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The Court: Was there any regulation prohib- 
iting one man from owning a planing mill and a 
sawmill] ? 

Mr. Hitchcock: We have never objected to the 
ownership at all, if the Court please. It is the 
charges they made which hinges on the ownership. 

The Court: At the time this corporation was 
formed was it in violation of any regulation for a 
man to own two? 

Mr. Hitchcock: No. 

The Court: No. 

Mr. Hitchcock: Not at the time it was formed. 

Q. (By Mr. Hughes): As I understand your 
testimony, Mr. Rothfield, your complaint is that the 
Granite Falls Planing Mill charged prices provided 
by 539 without getting permission from the OPA; 
is that the substance of it? 

A. Will you re-state that question, please? 

Q. As I understand your testimony, your chief 
complaint is that the Granite Falls Planing Mill 
charged prices fixed by 539 without getting permis- 
sion from the OPA? 

A. T have got to say M. A. Wyman in that case. 

Mr. Hitchcock: If the Court please, I don’t be- 
heve that that was the testimony at all. 

The Court: He is asking whether that is his 
opinion or not. 

A. (Continuing): It is my contention that M. 
A. Wyman Lumber Company charged that. You 
asked me the question and I gave you that answer. 
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Q. (By Mr. Hughes): Is there anything on 
those invoices showing that M. A. Wyman charged 
it? 

A. These are invoices taken from the Office of 
M. A. Wyman. You know that. 

Q. Is there anything on those invoices showing 
that M. A. Wyman charged for this planing? 
Yes. 

Where is it? 

There is the charge right there for servicing. 
Well, M. A. Wyman I said—M. A. Wyman. 
Right here. 

Where does it sav M. A. Wyman? 

It says ‘‘This Inmber delivered to our plant 
fA. A. Wyman.’’ 

Q. Well, is that the only reason why you say 
that; is that the sole reason why you say that M. A. 
ey viii sold this? [154-a] 

A. He certainly did. 

Q. Why do you say that? 

A. Beeause the bill of lading says that the M. A. 
Wyman Lumber Company shipped it. 

Q. It doesn’t say the M. A. Wyman Lumber 
Company sold it, does it? 

A. You don’t send a bill of lading unless you 
owned the lumber and Sail i 

Q. Did you read this, what it says on each one 
of these invoices; have you read that? 

A. Certainly. 

Q. On the rough lumber? 

A. That is his method of statement. 


SP OPOPep 


or 
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Q@. That is what? 

A. “This limber delivered to the Granite Falls 
Planing Mill’? which is true. The Granite Falls 
Planing Mill was 500 feet away from the Mill. 

©. “If any prices on this invoice exceed an- 
thorized ceiling prices, it is unintentional and proper 
adjustment will be made if called to our attention.”’ 
Also there is this note, ‘‘This lumber delivered to 
Granite Falls Planing Mills, Inc., per your instruc- 
tions to 1s,’ 

A. Yes, that is right. I will grant that. 

Q. Just a minute. ‘‘And to be milled and han- 
dled by them [155] in accordance with your instruc- 
tions to them. They will invoice you direct for their 
charges. The car was billed out by them showing 
ourselves as shippers and consignors as follows:”’ 

Now, from reading that do you still insist that 
that by some magic M. A. Wyman sold and deliv- 
ered surfaced lumber? 

A. JT must state this, Mr. Hughes: that it is still 
M. A. Wyman, though Granite Falls shipped it. It 
is one and the same thing. 

@. Did you find any evidence that would sus- 
tain vour contention that M. A. Wyman sold this 
lumber after 1t was planed? 

A. Yes. They sold it surfaced four sides. 

Q@. Where does it say so? 

A. These two bills show that. 

Q. That bill says just the opposite, doesn’t it; 
doesn’t that bill say just the opposite to what you 
claim here on this M. A. Wyman Lumber Company 
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invoice; doesn’t it state just the opposite to what 
you are saying? Does it? mn No. 

Q. Doesn't it say there that this lumber is 
shipped,—‘‘is delivered to Granite Falls per your 
instructions.’’ Do you believe that? [156] 

A. I do not. 

Q. Oh, you don’t believe that,—that is it? 

jae VEGR, 

Q. Then you are not relying upon what is in 
these invoices, are you? 

A. No, I am relying wpon what is_ shipped 
through these invoices. These invoices are an eva- 
Sive practice under Section 16. 

Q. The invoice is an evasive practice? What 
is evasive about it? 

A. Because you shipped 2 by 4’s, S-4-S, and 2 
by 8’s, and 2 by 10’s. 

Q. Yes; that is right. We shipped that lumber 
green, didn’t we, as shown by the invoices? 

A. You shipped it green S-4-S. The bill of lad- 
ine shows what you shipped. 

@. We only sold green rough limber, is that 
correct, as shown by the invoices? 

A. As shown by these invoices, you sold green 
surfaced S-4-S by the combination of two invoices. 

@. You say that. Where does it show on the 
invoices such as you claim? 

You say your information is obtained from these 
invoices. Now, will you just show the Court from 
either of these invoices what you claim? [157] 
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A. These invoices bear the same date, July 17th. 
They bear the same car number. They bear the 
same volume of shipment,—33,100 feet of 2 by 6, 
2 by 8, 2 by 10, and 2 by 12 esreen suriacedsiour 
sides. That is what left in that shipment. 

@. That is what? 

A. That is what Houston Lumber Company got 
from M. A. Wyman,—the one I am looking at right 
now. 

Q. Doesn’t this tell Wyman Lumber Company to 
send this rough green to the planing mill to be 
planed; is that what it says? 

A. This is a statement on the bottom of the in- 
voice. 

Q. Isn’t that what it says? 

A. Iam stating that Houston Lumber Company 
got 33,100 feet of 2 by 6, 2 by 8, 2 by 12, surfaced 
four sides. 

Q. Yes; they got it. 

A. They got it from M. A. Wyman, doing busi- 
ness as M. A. Wyman Lumber Company. 

@. They got it from M. A. Wyman? 

A. Yes, sir; doing business as M. A. Wyman 
Lumber Company. This is evasive; this is trickery. 

@. I see. You have no information upon which 
you can base that statement except what is shown 
by the invoices? 

A. I have the information. [158] 

Q. What is it? 

A. 539 states that no sawmill can plane its own 
lumber under the Regulation 539. And Mr. Wyman 


United States of America 165 


(Testimony of Joseph Rothfield.) 
knows it and you know it. You were the litigation 
attorney at the time. 

ier Comes Writ, wait. Don't get into any ar 
gument. 

The Witness: That is the truth. That is the 
Regulation. 

@. (By Mr. Hughes): It says also that even 
though one man may own both, mnder certain con- 
ditions thev can get permission, doesn’t it? 

A. To charge custom mill prices except on their 
own limber—no matter what—if they have the 
slightest interest in it, they can’t do it. You were 
our attorney at the time and you know it. You are 
trying to break me down on it and I won’t budge. 

Mr. Hiteheock: My. Rothfield, that is all right. 
Just calm vourself. I believe this cross-examination 
is goine far afield. 1 haven’t objected. However, 
he has asked the same question over and over again. 
Counsel insisis upon re-asking it. I would like to 
have just a little bit of limit to it. 

Mr. Rothfield, I want to answer the questions 
[1597 and contain yourself, please. [160] 

Q. Do you mean to say new that the charge for 
planing lumber was covered by 26? 

A. Yes, sir. 

Q. And there was no service regulation giving 
the price of planing lumber? [162] 

A. In 1944, you are asking? 

Q. Yes, in 1944, if yon know. 

A. Douglas fir lumber comes under RMPR 26. 
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Q. That is the sale of limber? 
A. And the surfacing of it, too. 
Q. Let me ask it this way: 539, you admit, 

covers services for planing lumber, doesn’t it? 

A. Yes, sir. 

Q. And that went into effect June 5, 1944, didn’t 
it? A. 'Thereabouts. 

Q. And prior to that time we had supplemen- 
tal service regulations 27 to maximum price regu- 
lation 165, didn’t we? A. SSR 27, yes. 

Q. That was SSR 27 to 165, wasn’t it? 

A. I think so. 

Q. That went into effect, as you said this morn- 
ing, about April some time? I think it was April 
16, but I am not sure of the date, 1944. 

A. Either April or May of 1944. 

Q. Prior to that time it was governed by 160, 
wasn’t it? In other words, supplementary order 27 
was supplementary ? A. Yes. 

Q. To 165, wasn’t it? 

A. I will say yes. 

Q. So, then, the service regulations were cov- 
ered by [163] 165 prior to the issuance of supple- 
mental service order 27? 

A. I will say yes. There was a planing provi- 
sion for lumber, but depending upon what lumber. 

Q. They used 539 without getting permission to 
do so. Is that correct ? 

A. I would say that is correct. [165] 

Q. And if they had had permission to do so, 
there would be no question for this complaint. Is 
that correct? A. I ean state here, 
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Q. I just asked you that. 

A. I want to give the answer in my own way, 
if you will permit me, sir. 

Q. Answer the question. That is all. 

A. I will answer the question. Never in his- 
tory, in the Office of Price Administration, have they 
authorized a permit to any one to charge 539 prices 
on the lumber in which they have a financial in- 
terest. 

Mr. Hughes: I ask that that answer be stricken, 
and the witness be required to answer my question. 

The Court: It may be stricken. Answer the 
question. 

“A, I bee your pardon? 

Q. (By Mr. Hughes): If the M. A. Wyman 
Lumber Company had no financial interest in the 
Granite Falls Planing Mill would there be any 
cause for complaint here today, under 539? 

A. If the M. A. Wyman Company had a finan- 
cial interest in any way there in the firm, they 
could not. 

Q. If he hadn’t, you say? 

A. If he hadn’t? State the question again, sir. 

Q. If M. A. Wyman had no financial interest in 
the Granite Falls Planing Mill during 1944, would 
there be any [166] cause for complaint ? 

Mr. Hitchcock: I believe we are getting into 
an assumption here, and I would like to object for 
that reason. 

The Court: He may answer. 
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A. Let me think, now. I can best answer that 
question by saving 
Q. (By Mr. Hughes): Just a minute. Just an- 
swer it, please, ves or no. 


The Court: Answer yes or no and then explain 
if ou cave to. 

ii. No, providing that the Granite Falls did not 
plane any lumber in which they had an interest. 

@. (By Ma. Hughes): Yes. If Granite Falls 
had planed the lumber and Wyman had no interest 
in it, then there would be no cause for complaint, 
would there? 

A. If Wyman had no interest in the Granite 
Falls Planing Mill. 

Q. Howis that? I didn’t hear? 

A. If he had no interest in the Granite Falls 
Planing Mill. 

Oe that? 

A. No financial interest in any way. 

Q 


Then the charge 

A. (Interposing): Or owned the lumber, either 
way. 

©. Then the charges would have been correct? 

A. Not in their entirety. 

Q. What? 

A. There is still a little difference. 

@. You mean there would be no cause for your 
complaint, there would be no case here today before 
the Court if Wyman had had no interest in that 
planing mill? 

A. Providing that planing mill was properly an- 
thorized to charge these prices. 
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Q. Yes, that is it. In other words, 539 sets out 
the charge for planing lumber by a custom mill, and 
it is defined that a custom mill cannot operate and 
charge prices under 539 if the owner of the saw- 
mill has a substantial interest in the planing mill? 

A. Or vice versa. 

Q. But 539 goes on further, doesn’t it, and states 
that there are certain conditions, even where the 
ownership is in the Same party, an application may 
be granted under certain conditions, doesn’t it? 

A. That is right. 

Q. JI am not trying to mix you up. I am just 
trying to get straight on that. 

A. That is all right. I will answer you to the 
best of my knowledge. 

Q. That has to be done by an application to 
the OPA? A. Right. [168] 

Q. Now, do you know whether an application 
was made by the Granite Falls Planing Mill to the 
OPA for the privilege of operating under 5392 

A. I think that can be best answered by the 
department that takes care of that. 

Q. I ask you: Do you know of any letter of 
application, or have you seen a letter of applica- 
tion by the Granite Falls Planing Mill addressed 
to the Office of Price Administration, asking for 
permission to operate under 539? 

A. No, I never saw that application. 

Q. You have never seen it? 

A. No, sir. 

Q. You say you have investigated this case? 


A. I haven’t seen the application to operate un- 
der 539. 
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Q. You have not investigated any of these facts 
that tend to show any justification for this charge, 
have you? A. Ihave investigated. 

Q. You didn’t investigate that? You do not 
know about that phase of it, do you? 

A. Isay that there was no application from M. 
A. Wyman to operate a custom mill under MP 539. 

Q. I said Granite Falls. I didn’t say from 
Wyman. 

A. Ov Granite Falls, under 539. 

Q. Is there, under any other regulation? [169] 

A. IL have seen correspondence regarding 
SSR-27. 

Q. ‘T'wenty-seven, the third of May was the date 
that supplemental service order 27 came into effect, 
wasn’t it? A, Thais erie ht: 

Q. May 3? A. Yes, 

@. And you have seen that apphecation ? 

A. I have seen that letter. 

Q. Of application? A. Yes, sir. 

Q. For permission to operate under 27, which 
contains substantially the same provisions as 539? 

A. Approximately. 

Q. And do you know what became of that ap- 
plication? 

Mr. Hitchcock: If the Court please, the man 
who handles that is here. I have a man here who 
will be our next witness, and he will have all the 
information on that, and I think he has a copy 
of the letter and we will be glad to introduce the 
same in evidence. 
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The Court: Answer the question. 

The Witness: Will you re-state the question, Mr. 
Hughes? 

Q. (By Mr. Hughes): Have you read that 
letter? A. I have read that letter. 

(Letter marked Defendants’ Exhibit A-2 for 
identification.) [170] 


Q. Handing you defendants’ exhibit A-2, I will 
ask you if that is the application that you saw? 

A. I think this is substantially the letter I read 
in the files. 
In whose office ? 
In our office,—May 3, 1944. 
In Mr. Wurnsted’s office or yours? 
Mr. Wurnsted’s office. 
That is the application by the Granite Falls 
ae utine Mills dated May 3, 1944? A. Yes. 

Q. Addressed to the Regional Office of Price Ad- 
ministration, for permission to operate under regu- 
lation—under MPR-165, and supplemental] regula- 
tion 27, effective May 3, 1944? 

A. That is right. 

Mr. Hughes: I offer that. 


Q. Do you know what was done with that appli- 
cation ? 


OPOoPO 


A. That is not in my department, sir. 

Q. Isay you do not know what was done with it? 

A. The answer is it is not in my department, so 
what was done with the application—— 

Q. I will ask you if you—— 
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A. I can’t answer that. All I can say to thatis: 
T don’t know. [171] 
Q. You have discussed this with Mr. Wurnsted, 
haven’t you? A. Yes. 
Q. When? 
A. Several times, the same as you have; dis- 
cussed it several times. 
Mr. Hitcheoek: I have no objection to that. 
The Court: This may be received. 
(The document previously marked defend- 
ant’s exhibit A-2 for identification was admit- 
ted in evidence. ) 


DEFENDANT’S EXHIBIT A-2 
[Letterhead Granite Falls Planing Mill, Ine.] 


May 3, 1944. 
Regional Office 
Office of Price Administration 
White Henry Stuart Bldg., 
Seattle, Washington 


Gentlemen: 


Reference: MPR 165 Supp. Service 
Reg. 27—Effective May 3, 1944. 

Under Part 1499.2258 Section 3 Paragraph (b), 
the undersigned hereby applies for authority to op- 
erate under this regulation, and offers the follow- 
ing facts in support. 

Our plant is located near Granite Falls, Wash- 
ington. Our equipment consists of a steam powered 
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lumber planer and a loading and unloading crane. 
At Hartford, Washington, which is our Railroad 
loading point, we have a platform and unloading 
and loading crane. This is located approximately 
12 miles from our plant, and the OPA lumber 
division has given us authority to charge $1.50 per 
M’ truck charge. 

There are many small Rough tie mills in this 
neighborhood from which we buy Rough Boards 
and Dimension and surface it to make it available 
for the war effort. If we did not operate this plant, 
this Rough ‘‘side cut’’ would for the most part be 
burned as waste. 

The war demand for surfaced lumber is exceed- 
ingly great, but little Rough lumber is bought and 
as there is no other plant of this kind in this vicin- 
ity, we believe we are contributing something to the 
war effort. Our capacity is approximately 40 M Ft. 
per day. 

As we do not have any resaw or equipment to 
break down larger sizes, any lumber handled by 
us is at a saving over those plants that do charge 
for breaking down larger sizes and also surfacing 
the product. 

We hope you will give this your early considera- 
tion. 

Yours very truly, 
GRANITE FALLS PLANING 
MILL, INC. 
By /s/ M. H. WYMAN. 
MH:s 
Admitted Sept. 27, 1946. 
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Q. (By Mr. Hughes): Handing you supplemen- 
tal service regwation 27 to maximum price regula- 
tion 165, that became effective on May 3, 1944, 
didn’t it? A. Thatasmaoiic 

Q. And the consideration for that reads as fol- 
lows:—I want you to see if I read it correctly. 
‘¢ Custom mills’ are specially defined in the reg- 
ulation. Some persons who do not come within the 
scope of that definition may not be performing cus- 
tom mili service. Such persons may apply to the 
nearest regional office of Price Administration for 
permission to charge the maximum prices provided 
by this regulation. Such permission will be granted 
in those cases in which it is found that the authori- 
zation: [172] 

(1) Will result in a greater production of sur- 
faced boards or dimension of kiln-dried lumber. 

(2) Will not encourage producing sawmills hav- 
ing manufacturing and kiln-drying facilities to ship 
their lumber green, partially dry, rough or in thick- 
nesses over 2”. 

(3) Will provide necessary milling services 
which can not reasonably be supplied by producing 
mills, or by custom mills qualifying under para- 
graph (a). 

(4) Will not result in unnecessarily increasing 
the cost of finished lumber to the ultimate con- 
sumer.’’ 

Does that regulation so provide? 

A. Let’s refer to the regulation. 

Q. That is 27? 
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A. Yes. J don’t know if the consideration ap- 
plies. That is the regulation, although 

Q. That is what it states? 

A. Iwill admit that. It goes a little further, too, 
doesn’t it? That same consideration goes a little 
further, I believe. 


Q. I don’t want to skip anything: “‘If such per- 
mission is refused, the operator must use the charges 
provided in the appropriate lumber price regula- 
tion.”’ A. That is right. 

Q. If it is refused? A. Correct. [173] 

Q. Did you investigate to find out whether the 
Granite Falls Planing Mill Company qualified un- 
der these provisions ? 

A. I don’t have to go back into that part. All 
I was concerned with 

Q. Just answer my question: Did you investi- 
gate the Granite Falls Planing Mill to find out 
whether they could qualify under these provisions, 
these four I have just read? 


A. I am interested in 

Q. (Interposing): You answer the question. 

A. You are talking 

The Court: Wait a minute. Answer the ques- 
tion and don’t argue so much. Answer his question. 

The Witness: State the question again. 

Q. (By Mr. Hughes): Did you investigate the 
Granite Falls Planing Mill? 

A. I didn’t have to go back into that part. All 
I was concerned with 
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Q. (Interposing): Just answer my question. 
Did you investigate the Granite Falls Planing Mill 
to find out whether they could qualify under these 
provisions, these four I have just read ? 

A. Iam interested in—— 

Q. (Interposing): You answer the question. 

A. You are talking 

The Court: Wait a minute! Answer the ques- 


tion and [174] don’t argue so much. Answer the 
question. 

The Witness: State the question again. 

Q. (By Mr. Hughes): Did you Investigate the 
Granite Falls Planing Mill to find out whether 
they could qualify under these four provisions? 

A. Yes. 

Q. You did investigate ? A. Yes, sir. 

Q. What investigation did you make? 

A. Through the regular channels, that the plant 
was under one roof. 

@. Through regular channels. Did you investi- 
gate it yourself? 

A. Through our department. 

Q. Well, I want to ask you 

A. (Cinterposing): I did not. 

@. What did you find yourself? 
A. I didn’t go out to the plant, if that is what 
vou want to know. 


Q. Did you investigate yourself ? 
A. Our department did. I didn’t investigate it 
et that particular moment you are asking for. 
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@. And you did not know whether they could 
qualify under these provisions or not, at that par- 
ticular time, did you? [175] 

A. At that particular time, I will say no. 

Q. If the Granite Falls Planing Mill had been 
unable to surface this lumber, where else could it 
have been done in that community ? 

Mr. Hitchcock: I object to that unless he quali- 
fies it as to his own knowledge. 

Q. (By Mr. Hughes): Yes, if he knows. 

The Court: Answer if you know. 

A. I don’t know. 

Q. (By Mr. Hughes): You don’t know? 

A. Except I do know that Granite Falls and the 
Wyman Lumber Company is one institution. 

Q. You stick to that, do you? 

A. I certainly do. 

@. You did not investigate, though, to find out 
whether there was a competing mill with the Gran- 
ite Falls Planing Mill? 

A. I didn’t go seeking out other mills. 

Q. Did you ever hear of the Walton Lumber 
Comvany of Everett? 

A. Yes, and the Warren Lumber Company and 
another over at Anacote. 

Q. J am speaking of Everett now. How far is 
Granite Falls from Everett? 

A. Possibly ten or twelve miles, roughly. [176] 

Q. Is there a planing mill nearer to Everett than 
Granite Falls? A. I don’t know. 

@. You don’t know? 
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A. I don’t like to be confined to the Evereit 
Mill, but I know Walton Lumber Company are in 
Iiverett, about twelve miles from Granite Fails. 

Q. MPR-539 contains the same requirements as 
165, for custom milling, doesn’t it? 

A. SSR-27 to 165? 

Oo Yes. 

A. Well, approximately, although there might 
be a little different wording. 

(). As far as you know, they are the same? 

A. About the same. That can best be determined 
by the department that has charge of making the 
regulations, which would not be through the Price 
Division, 

Q. You do know, however, if the buyer had 
bought and had this planing service done at Everett, 
ov the nearest point to the mill, it would have cost 
him more than it actually cost him for the Granite 
Falls Mill to do it? 

Mr. Hitchcock: I believe that is wandering far 
afield and asking him for an opinion, and fer a con- 
clusion in addition. [177] 

Mr. Hughes: If your Honor please, I am just 
trying to show that if this planing had been done 
by any other mill, they would have been entitled to 
eharge custom milling services for it. 

The Court: The Court had ruled. Proceed. 

Q. (By Mr. Hughes): Now, you say the Gran- 
ite Falls Planing Mill serviced lumber for M. A. 
Wyman. You say that? macht, 
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Q. And you base that, not on the invoices, but 
on other information ? 

A. I base that on the invoices and the position 
of the plant. 

Q. You base that on the invoices? 

A. Yes. 

@. And that is all you did base it on? 

A. And the billings. 

(). You claim that this was sold in excess of 


A. I claim it was sold in excess of RMPR-26. 

Q. Where do the invoices show that M. A. Wy- 
man surfaced this lumber? 

A. Because these invoices came from M. A. 
Wyman Lumber Company. 

Q. They were ordered to be shipped that way, 
weren’t they? 

A. They were ordered,—If you take the typing 
on [178] the invoice, I would say yes. 

@. I believe you said that this plaintiff’s exhibit 
6, on the right side here, showed the overcharges, 
the total amount that you figured out. Is that cor- 
rect ? A. That is right. 

@. And you say that shows the overcharge after 
taking out the cartage? A. That is right. 
You are sure of that? 

I am sure of that. 

And where did you figure that amount? 
On those invoices? 

Yes. What is the overcharge? 
$184.44. 


rOoPrPore 
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Q. That is what you found was the overcharge? 

A. Yes. 

Q@. That doesn’t show up on this exhibit 6, 
does it? ! 

A. You have got exhibit 6. That is part of ex- 
hibit 6 right there. 

q). Exhibit 6 of page 4, your honor. 

A. The fourth one down. 

@. I am speaking of the figure in this place, is 
what I am referring to. That shows $237.93. 

A. That is taking off the cartage. This is the fig- 
ure right there. [179] 

Q. That is not correct, then? That statement 
does not purport to be correct ? 

A. The recapitulation takes care of that. 


Redirect Examination 
By Mr. Hitchcock: 


Q. Do you know what regulation the defendant 
was subjected to, with reference to the surfacing 
of lumber? Do you know whether it was 539 or 
S827, were in effect from July to December, 1944? 

A. Yes. 

Q. Which one was in effect? 

A. MPR-539, [180] 
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ealled and sworn on behalf of the plaintiff, testi- 
fied as follows: 


Direct Examination 


By Mr. Hitchcock: 

Q. Will you state your name, please? 

A. William C. Wurnsted. 

Q. What is your occupation ? 

A. Iam head of the building materials and lum- 
ber division of Price,—in the Seattle District Of- 
fice of the Price Administration. 

Q. How long have you been employed and what 
are your duties? 

A. Well, I have been employed there since Sep- 
tember, 1942. My duties are, at the present time, 
the dissemination of information, naturally, running 
the division that I am head of, contacting the pub- 
lic on items in regard to—Or discussions in regard 
to the OPA regulations. [182] 

Q. (By Mr. Hitchcock): Go ahead. 

A. Then he explained to me that there were a 
lot of mills in the district that had no planing fa- 
cilities, and that there was a war on and we needed 
lumber, and needed it badly,—and I certainly agreed 
with him that we did need lumber and needed it 
badly. I think I said to him that if he had the ad- 
ditional capacity for surfacing lumber, and wanted 
to make an application under 165, for the price that 
he made, that he might be permitted to do some cus- 
tom milling on lumber other than his own, but there 
was this 165 that prohibited it at that time. 
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Q. When was that? 

Q. (By Mr. Hughes): What Wyman did you 
talk to? 

A. JI talked to Mr. Wyman, Sr., and that is Mr. 
M. A. Wyman. 

Q@. (By My. Hitcheock): Allright. Govanend 

A. A little later on and I believe during our 
conversation, he also explained to me how he ac- 
quired the mill, and that the thing had been a los- 
ing proposition. [185] 

Q. That is the Wyman Mill you are referring to? 

A. That is right. 

Mr. Hughes: Are you speaking of the planing 
mill or the Wyman Mill? 

Mr. Hitchcock: The Wyman mill. 

The Witness: A little later on his son came in. 
I think it was at that time. In fact, I am certain of 
it, and we agreed that we would go up and check the 
plant. 

Q. (By My. Hughes): That is up to the planing 
mill? 

A. That is take the whole industry, the whole 
plant, with the idea in mind of establishing a rate 
under 165 that he could use, providing we could 
establish this new surfacing charge; but I explained 
most emphatically to him that I could not add new 
manufacturing or planing charges that a custom 
mill might charge to any Inmber which he may 
manufacture of his own. Now, that is my recollec- 
tion of the thing, to the best of my ability. 
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Q. (By Mr. Hitchcock): Now, Mr. Wurnsted, 
pursuant to this conversation, did the defendant 
ever file an application for such a permit? 

A. Well, in the interim,—Let me explain it this 
way: supplemental regulation 27 to 165 was devel- 
oped. I would like to say why it was developed. 

Q. Go right ahead. 

Q. (By Mr. Hughes): Did you help develop it? 

A. I did not. 

Q. Do you know why it was developed, from the 
statement of the consideration and other reasons in 
connection with your duties? 

Mr. Hughes: Well, I object to that. 

The Court: Well, I think the Court can read the 
considerations, yes. Go ahead. I don’t care about 
that. 

Q. (By Mr. Wyman): Pursuant to this con- 
versation, will you go ahead and state whether or 
not an application was filed under SR 27? 

A. Yes, an application was filed. 

@. When? A. On May 3. 

@. What year? A. 1944. 

Q@. And at that time, under the regulations, that 
is 27, were there certain requirements that should 
be in that application ? A. Qh, yes. 

Q. What were those requirements? 

A. Primarily, one of the requirements was that 
the applicant had no interest in a sawmill? 


Q. I mean, did the application set forth this 
fact ? 
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A. That is right, the application very specifi- 
eally, under, I believe, section 3, explains what a 
custom mill is [187] and section B,—or section 2 of 
section,—That is paragraph 2 of section 3 outlines 
one of the requirements, and it also explains what 
lumber prices, these prices established herein, can 
be applied on; that is the species of the lumbers. 
B goes in great detail as to operators not qualify- 
ing under the paragraph A. 

Q. Was this application in proper form under 
these provisions? Did it say anything about own- 
ership ? A. No, it did not. 

Q. Should that have been m there at that time? 

A. Yes, it should have been in there at that 
time. 

Q. With reference to SR-27, what period of time 
did that regulation cover? 

A. Number 27 went into effect on—Was issued 
April 18 and became effective May 3. 

Q. 1944? 

A. 1944. And was superceded by MPR 539 on 
June 5, 1944. 

®. Could any custom milling price have been 
charged by the defendant prior to the time that au- 
thority was acted upon, under either of these regu- 
lations? 

Mr. Hughes: What was the question ? 

Q. (By My. Hitchcock): Could custom mills 
charges have been charged under either of these 
regulations by the appheant, the Granite Falls Plan- 
ing Mill, prior to authorization [188] pursuant to 
the application? A. No. 
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Q. Do you know 


Mr. Hughes: Give me the figures upon which 
you base that answer. 

A. No,—The applicant 

Q. Well, could they or could they not? 

The Court: Better repeat the question. 

Q. (By Mr. Hitchcock): Could custom milling 
rates under either of these regulations have been 
charged by the applicant, that is the Granite Falls 
Planing Mill, until the authority had been granted? 

A. No, positively. 

Q. Did MPR 539 go into effect shortly there- 
after? 

A. It went into effect June 5, 1944. 

Q. Did MPR 539 contain several similar provi- 
sions with reference to charges in custom milling? 

A. Yes, that is right. 

Q. Was any application ever filed under MPR 
039? A. Not to my knowledge. 

@. Now, do you know of your own knowledge 
what what regulations governed customs milling, 
surfacing, on Douglas fir, during 1944, from July 
to December,—customs milling? 

SER 039. 

Q. And do you know what regulation governed 
surfacing [189] of Douglas fir during 1944? Did 
any other regulation cover that? 

A. If the surfacing was done by a custom mill, 
properly licensed, 539 was applicable. If the sur- 


facing was done by any one else, it was subject 
to MPR-29. [190] 
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Cross-Examination 
By Myr. Hughes: 


Q. You were formerly in the lumber business 


here in Seattle, weren’t vou? A. Yes, sir. 
Q. That was prior to your employment by the 
OPA? A. Yes, sir. 


@. And you have been here for a great many 
years? 

A. That is right; since about 1919. 

@. Did you receive an application from the 
Granite Falls Planing Mill dated May 3, 1944, to 
operate under MPR-165, under that service regu- 
lation 27? Ae a ldiadk 

Q. And that is the same as 539 now? 

A. No, I wouldn’t say it was the same. 

Q. Substantially the same? [196] 

A. Yes, the regulations are substantially the 
same. Our price at that time was specifically made 
under 27 to 165. 

Q. And it just happens to be on May 3rd, the 
same date that 27 came into effect? 

A. I believe I saw to it that he got a copy of 
that 27. I am not sure. 

Q. Now, handing you defendant’s exhibit A-2, 
IT will ask you if that is the application that you re- 
ceived on or about May 3, 1944? 

A. Yes, that is it. 

Q. That was signed by the Granite Falls Planing 
Mill by H. M. Wyman? 

A. That is right, by M. H. Wyman. 
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Q. And it is addressed to the Regional Office, 
Office of Price Administration, Seattle, Washing- 
ton? Pe Nhat is rreht. 

Q. And that is the address of the District Of- 
fice of the OPA? 

A. ‘That is the address of the District Office, but 
not the Regional Office. It is addressed to the Re- 
gional Office, by the way. 

Q. But he had it addressed to Seattle instead 
of San Francisco? A. That is right. [197] 

Q. How did it happen to reach your desk? 

A. Well, through the usual course of mail. 

Q. You handle that kind of business, these ap- 
plications, do you? 

A. That is right. That is it comes to my desk. 

Q. Was that application discussed by you and 
M. H. Wyman on behalf of the Granite Falls Plan- 
ing Mill? A. Not that I remember. 

Q. You don’t remember? A. No. 

Q. You don’t remember any discussion between 
you and M. H. Wyman? 

A. Other than the fact that,—But I do remem- 
ber discussing the application with him. My discus- 
sion with M. H. Wyman was to the effect that we 
were going out to the mill. 

@. What are you reading from there? 

A. It is a card from Mr. M. H. Wyman. If I 
remember, M. A. Wyman Lumber Company, that 
is all. Just a few notes of my own. 

Q. You say you did not have any discussion with 
M. H. Wyman at all? 
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A. I don’t remember discussing the application 
with Mr. Wyman at all. I did make the arrange- 
ment with him. That I was going to the sawmill 
with him. [198] 

Q. You did tell him that? 

peeecad tcl) Minatitae 

Q. And do you remember H. M. Wyman, this 
young man sitting right here? 

A. Even now, I wouldn't be sure whether that 
is M. H. Wyman. 

Q. Do you remember this young man coming to 
your office and bringing that appheation ? 

A. I wouldn’t say that was the young man. It 
was M. H. Wyman that is the man that gave me 
the eard. 

Q. This happens to be M. H. Wyman sitting 
right here. He is the one that gave you the letter, 


is he? A. I don’t know. 
Q. You don’t remember how you received it? 
Pee NO, Slit 
Q. But you did receive it on or about that date? 
A. Yes. 
Q. I think you stated this morning you discussed 


this with M. A. Wyman? 

ema is melt, 

@. Didn’t you take this application up to the 
office, which happened to be in the same building, 
and held this application in your hand and intro- 
duced yourself to M. A. Wyman? A. No. 

Q. Just a letter 

A. I had this other letter from Lew Chervais 
in my hand. 
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Q. But you didn’t bring this letter of May 3rd? 

A. Yes, sir. 

Q. And no discussion was had with M. A. or 
M. H. Wymian, either one? 

A. J don’t remember. 

Q. You don’t remember walking up to the office 
to discuss it with them? 

A. I discussed Mr. Chervais’ letter with M. A. 
Wyman. 

Q. You discussed Mr. Chervais’ letter with M. A. 
Wyman? Dee Liars rich, 

Q@. And he is the only one that you talked to? 

A. That is night. 

Q. You are sure of that? That is as well as 
your memory serves you? Aue Ves sine 

Q. But you may have forgotten what happened? 

A. I am pretty sure of that. 

@. Now, did you tell Mxr.—You say you told M. 
A. Wyman that you would go up to the mill and 
look it over and see what could be done? 

PAveedecmeir: 1 did. 

Q. And you told him you would let him know? 

A. No. It went a little farther than that. I 
told [200] him that 

@. What was the date of that, about? 

A. Oh, it was some time—I think the time when 
I mentioned going to the plant, to the mill, with 
him was at the time I saw that card at his office. 

@. And when was that? Try and fix the time. 
A. Well, approximately right shortly after I 
received that letter from Mr. Chervais. 
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Q. That letter is dated March 3rd, isn’t 1t, 1944? 

A. Yes, I believe that is what it is. 

Q. And you think you were there shortly after 
you received that letter? 

A. Yes, that is right because I had a specific Job 
to do, according to that letter. 

Q. Did you ever make another trip to that of- 
fice? A. No, sir; I never. 

Q. And you don’t remember anybody discus- 
sing this letter with you after May third? 

A. No, sir. 

Q. You remember talking to me about this a cou- 


ple of weeks ago, don’t you? A. Yes. 
Q. You came down and talked to me, just what 
happened ? A. Yes. 


Q. Yes. I said I would like to know just what 
[201] happened ? 

A. I told you very frankly that I would have to 
go over my file in order that I could refresh my 
memory. If I remember, that is exactly what I said 
to you. 

Q. That is right. And then you went over your 
file and had another conference with me. You 
wouldn’t talk to me unless some one else was 
present? 

A. To my mind, that conversation was—— 

Q. I just asked you the question. Isn’t that a 
fact? A. Repeat the question. 

Q. I had another conference with you? 

A. You did. 
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Q. In which you would only talk to me in Mr. 


Hitcheock’s presence? AL Viet is grieht, 
Q. And at that time you said Mr. Hitcheock 
would have to be present? A. Yes. 


Q. And I said I would just like to know what 
the facts are? Do you remember that? 

Ame ies: 

Q@. And you told me you didn’t remember ex- 
cept this: That you took this application upstairs 
and you talked to M. A. Wyman, and M. A. Wyman 
said, ‘‘I don’t know a thing about it. You will have 
to see my son.’’ And he took you [202] in and in- 
troduced you to his son? 

A. J think Mr. Hitchcock objected and wouldn’t 
let me answer the question. 

Q. You did say that, didn’t you? 

A. Never. 

Q. And you told me frankly that you really 
didn’t remember what did happen. Isn’t that the 
fact? 

A. I will try to see if I can think of the words 
said, if I said anything. 

Q. Well, that was the substance of it, wasn’t it? 

A. No, that is too broad a statement. I wouldn’t 
admit that under any circumstances. 

Q. As a matter of fact, you have never told me 
a lot of this testimony you have given here today? 

me Ehetis a fact. I really didn’t. 

Q. You didn’t tell me at all about that? 

A. That is right. [203] 
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Q. (By Mr. Hughes): Now, Granite Falls is 
about 40 miles from here, isn’t it? 

A. "That is right. 

Q. And didn’t H. M. Wyman tell you that he 
would take you out there to see the mill? 

A. Yes. 

Q. So you did talk to M. H. Wyman, didn’t 
you? A. Yes, I admit I did talk to him. 

Q. After you received this letter of application? 

A. No, sir; I don’t know whether I talked to 
him after the application, from memory right now, 
as I said before in my statement. I think M. H. 
Wyman came into the office shortly after—just 
about the time I had my discussion with his dad, 
because if, I remember correctly his dad introduced 
me to him, and it was at that time that we made 


the arrangement to go out to the mill; yes, sir. 

Q. What were you going out to the mill for? 

A. I wanted to see what kind of a plant it was, 
and—I had one other definite reason. We were at 
war and if he had any extra capacity left for sur- 
facing, and if it could be arranged that he could 
get permission to surface some of this green lim- 
ber that the other ijumber milis had no facilities for 
surfacing, and handle it strictly in the capacity of 
a customs miller, on lumber other than his own, I 
was perfectly willing to do everything I could 
towards accomplishing this end. [204] 

Q. He wouldn’t have to get your permission if 
he was working on lumber he didn’t manufacture, 
would he? 
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A. He certainly would, for three reasons. 

Q. Listen. Couldn’t he operate under 539? 

A. No, six, because he owned the sawmill and 
was cutting logs. 

Q. If he hadn’t owned the sawmill and didn’t 
furnish his own lumber, there is no reason why he 
should consult you whether he could operate under 
539, was there? 

A. Oh, yes. He had a joint ownership with the 
sawmill. He knew that. 

Q. How many times did M. H. Wyman eall 
you and tell you he would be glad to take you up? 

A. Onee, I remember. 

Q. Didn’t he tell you he went up about twice 
a week? ie YY és, 

@. And he would take you up any time you 
wanted to go? we Yes. 

@. And he called you to go up with him? 

Nee GS. 

@. And you couldn’t go? A. I couldn’t go. 

Q. Didn’t he tell you he might be able to go 
some other time? A. That is right. 

@. Did you ever call him? 

A. No, sir; and he never called me. 

@. You never did visit the Granite Falls Plan- 
ing Mill? ee Noes: [ did not: 

Q. You never did? A. No, sir. 

Q. Didn’t you say you received instructions 
from Lewis Gervais to inspect the mill? 

A. I didn’t have to go out to the mill. I went 
back and talked to Mr. Wyman. I told him what 
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was what. That is all. I don’t inspect mills under 
any circumstances. 

Q. All right. What did you do with this appli- 
eation made on May 3, 1944? 

A. Well, it laid on my desk, I imagine, together 
with a lot of other work, came to my attention 
again eventually. By that time we had MPR-539, 
which changed things materially and the applica- 
tion was, therefore, no good, since it would have to 
be made under 539 rather than supplemental regu- 
lation 27. So I called up Wyman. 

Q. You called him up? 

A. I ealled up the company. 

Q. Which Wyman? [206] 

A. I called up the M. A. Wyman Lumber Com- 
pany. [207] 

Q. What did you finally do with the applica- 
tion ? A. I figured that—I left my 

Q. LI say what did you finally do? I didn’t ask 
you what you figured. I asked you what you finally 
did with the application. 


A. I imagine it was filed away. 

Q. And that was all that was done with it? 

A. That was all that was done with it, appar- 
ently. 

Q. Nothing was ever done with it after that? 

A. That is right. 

Q. (By the Court): Mr. Witness, when you say 
you called the Wyman Lumber Company, did you 
talk to anybody there on that occasion ? 
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A. No, sir. I talked to the girl there. because 
I asked for M. H., and I believed [ mentioned the 
fact that I was going to the mill with him; and 
her reply was to the effect that M. H. was in the 
house or that he was ill, or that there was some 
reason Why he couldn't be there. I said ‘‘I am eall- 
ing him up in regard to the trip.’* I said, ‘‘I was 
going to make with him to the mill.’’ That is all 
I remember about it, Judge. 

The Court: All right. 

Q. (By Mr. Hughes): Handing vou defend- 
ant’s exhibit A-3, I will ask vou if that is vour 
signature? [208] 

A. Yes, sir; that is my signature. 

Q. And vou wrote that, addressed to the Gran- 
ite Falls Planing Mill? A. That is right. 

Q. And what is the date of that? 

A. That is dated May 5, 1945. 

Q. That is a vear and two days after you re- 
ceived the application? 

A. That is right. I had orders to write that 
letter, instructions. 

®. Instructions from whom? 

Mr. Hitchcock: That is ali right. Admit it. 

The Court: It may be admitted. 

(Letter admitted in evidence and marked 
defendant's exhibit A-3.) 
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DEFENDANTS’ EXHIBIT A-3 
[Letterhead Office of Price Administration] 


in Reply Refer to: 8Se:WCW (P) 
May 5, 1945 
Granite Falls Planing Mill, Inc. 
ox 237 
Granite Falls, Washington 


Attention: M. H. Wyman 
Dear Mr. Wyman: 


We are returning herewith your letter of appli- 
eation of May 3, 1944, in which you made applica- 
tion under Supplementary Service Regulation 27 
to Maximum Price Regulation 165 to qualify as a 
eustom milling plant. 

I discussed this application with you shortly after 
receipt of this application with the idea in mind of 
inspecting the mill. This inspection was never 
made inasmuch as I never heard from vou regard- 
ing this matter, and the further fact that on June 
5, 1944, Maximum Price Regulation 539 became 
effective superseding Supplementary Service Reg- 
ulation 27 to Maximum Price Regulation 165. 

This new Regulation on custom milling and kiln 
drying of western softwoods changed the qualify- 
ing requirements of the original order to a certain 
extent and outlined specifically the information 
which should be provided in all instances where a 
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mill does not qualify as was then outlined in Section 
4 of Maximum Price Regulation 539. 

Therefore, inasmuch as your application will not 
meet with the requirements outlined in Maximum 
Price Regulation 539, we are returning it to you. 

Very truly yours, 
REED C. MILLS 
District Price Executive 
/s/ WM. C. WURNSTED 
District Merchandise 
Specialist 
1 Encl. Your application. 
Copy to: Mr. A. H. Hitchcock, Room 4451 
Admitted Sept. 27, 1946. 


From Mr. Foster. 

You had instructions from Mr. Foster? 

Yes, sir. 

Have you got those instructions? 

He just told me, he says, ‘‘ You better return 
that application.’? And that is what I did. 

Q. (By Mr. Hughes): Now, that letter was 
the first and only notification you ever gave to the 
Granite Falls Planing Mill, wasn’t it? 

A. So far as that application was concerned, yes, 
sir. 


ee) ee) he 


Q. Why did vou keep the application a year 
and two days before doing anything about it? 

Q. Well, so far as I was concerned, if they 
hadn’t requested me to return it, it would still be 
there. 
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Q. Is that your usual practice, when you take 
an [211] application for a price? 

A. Not necessarily. 

Q. Not necessarily? AG ING: 

Q. But is it usual, I say? A. No. 

Q. In fact, do you throw them in the waste 
basket or put them on file without answering them? 

A. I did answer that. I called Mr. Wyman 
over and told him I was going out to the plant. As 
far as I was concerned, they had given us the 
original. That was only for a special permit for 
eustom milling of lumber other than their own. 

Q. If you were going out to the plant to find out 
what you would do with the application, you should 
at least notify them that you had been out and done 
something about it? A. I ealled them up. 

Q. You mean you called them up when? 

A. I ealled them up shortly after 539 went into 
effect. 

Q. Do you remember doing that, or are you 
saying it? 

A. No, I remember it distinetly, because—— 

Mr. Hitchcock: J object to that as repetition. 

The Court: Sustained. 

Q. (By Mr. Hughes): Didn’t you tell Mr. 
Hitchcock you had forgotten all about this thing? 

A. No, sir. [212] 

Q. (By Mr. Hughes): Didn’t Mr. Hiteheock 
tell you in his letter to tell Granite Falls Planing 
Mill 
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Mr. Hitchcock: The letter that was referred to 
was from Mr. Foster, my investigator, and has so 
been testified to. 

Mr. Hughes: If your Honor please, he said he 
wrote this letter because he was ordered to do it. 

The Court: By Mr. Foster? 

Mr. Hughes: Yes, by My. Foster. 

Q. (By Mr. Hughes): Mr. Foster was under 
Mr. Hitchcock, wasn’t he? A. I imagine so. 

Q. (By Mr. Hughes): You say in your letter, 
there, that they didn’t conform to the Regulation, 
is that right—your letter of May 5, 1945? 

A. That is right. 

Q. Why didn’t you tell them at the time you 
received the application ? 

A. Well, if you want to know the truth, the 
application was so ridiculous because it didn’t cover 
any of the requirements of SSR 27. 

I thought that after I went out to see the plant 
I would go up and show them how to write this 
appheation. But frankly, I thought they forgot 
it—the letter was filed away; J never heard from 
them after I did make the second call. 

Q@. You say the letter was filed away. Do you 
mean you filed it away? 

A. Their application apparently was filed away. 

Q. And you lost track of it? 

A. That is right. It is up to them to get the 
permission. 

Q. Then your letter of May 5, 1945, just ex- 
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presses the view of Mr. Foster, is that correct; it 
didn’t express your views, or did it? 

A. I wrote this letter. 

Q. Yes. 

A. Apparently it expresses my views. [214] 

Q. But you said you were ordered to do it. 

A. Twas ordered to return the application; that 
was all. 

Q. You were ordered by Mr. Foster. 

A. That is right. He says, ‘‘ Why don’t you re- 
turn the application ?”’ 

Q. Did Mr. Foster have anything to do with 
you? 

A. Well, at that time I was a little green pea 
down there,and more or less if somebody barked 
hard enough maybe I did it. 

Q. You mean in 1944 you were a green pea? 

A. That is right; that is May 3, 1945. 

Q. How long had you been a ‘‘green pea’”’ with 
the O.P.A.? 

A. Well, maybe I am still a “green pea.” 

Mr. Hitchcock: Just a moment. 

Q. (By Mr. Hughes): How long have you been 
with the O.P.A.? 

Mr. Hitchcock: Just a minute. I appreciate 
this is interesting but we are wandering afield, I 
think, in discussions of ‘‘green peas.’’ If Mr. 
Hughes would qualify his questions. 

Q. (By Mr. Hughes): When did you say you 
first went with the O.P.A.? 

A. September, 1942. 
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Q. And in ’45, you had been with them for three 
years ? [215] 

A. That is right. And if you remember right, 
I have always been extremely anxious to cooperate 
with the Enforcement Division. I thought if I 
could help them I would do it and that is why I 
did it. 

Q. I see. Now you know that 165 provides an 
application for a price must be approved or dis- 
approved within ten days, doesn’t it—165? 

A. I couldn’t say. 

@. I will show it to you. 

A. Even if you showed it to me, it is up to our 
attorney—the Price Attorney to ask a legal ques- 
tion. That is up to him on all regulations that are 
not regulations that my department works with. 

Q. I see. Now, I am going to call your atten- 
tion to MPR 165 which is in effect until May 8, 
1944. 

A. Wait a minute. I will look at this just the 
way I want to look at it. 

@. Yes; take your time. 

A. This Regulation that you are showing me 
here has only got amendments 18 and that is up 
to December 31, 1942. 

Q. Well, had there been any changes in this 
in 742? 

A. Undoubtedly; but you said 1944. Then you 
show me a 165 of 1944. 

Q. Well, have you one? [216] 

A. I haven’t got any. 
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Mr. Hitchcock: Mr. Wurnsted, have you SSR- 
27 which is the Regulation concerned? 

The Witness: Yes, I have. 

Mr. Hitchcock: Does that Regulation have any 
10-day period ? 

The Witwess: No, sir. 

Q. (By Mr. Hughes): Does it fix any time? 

A. It does. 

Q@. What time does it fix? 

A. It fixes the time this way—the time is indefi- 


Q. (By Mr. Hughes): You have been familiar 
with most of the regulations concerning lumber. 
haven't you, and planing? A. Yes, sir. 

Q@. Are there any Regulations that vou have 
read that give you more than thirty days to approve 
or to disapprove a Regulation—an application, 
rather, for price? 

A. I don't remember any regulation in the lum- 
ber field where vou find that clause. That clause 
may be in a few of the other Regulations—possibly 
to groceries, or applications for shoe repair or some- 
thing like that; especially those in 165. But it isn't 
in the lumber Regulation and certainly it isn’t in 
5S-165 or 29 or 36 or 40. 

Q. You say it is not in 165. 

A. I didn’t say it wasn't in 165. 

Q. You didn't say that? 

A. No, sir. I told vou that I wouldn’t even at- 
tempt to answer 165. 
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Q. You know, as a matter of fact, that these 
regulations do provide a time within which an ap- 
plication must be [219] approved or disapproved, 
it shall be deemed to be approved ? 

A. That is just so much hogwash so far as the 
lumber regulations are concerned. 

Q. Itis. You feel then, that you had a right to 
keep this application for a year and do nothing 
with it at all? 

A. That is mght. If they were interested in 
getting this special permission, they were just as 
close to me as I was to them, and surely I was doing 
a heck of a lot more work than they were doing. I 
was even going out of my way to make the call to 
look at their plant. 

Q. You knew on May 5, 1945, that this alleged 
violation had occurred some time prior to that date, 
didn’t you? 

A. J don’t get the question at all. 

Q. You knew when you wrote that letter on 
May 5, 1945—— 

A. I knew that the investigation was going on, 
yes; that Mr. Foster had a reason for it. 

Q. That tells vou, that you got from My. Foster, 
that the investigator intended to bring suit or words 
to that effect, didn’t it? A. War is aein. 

Q. So you knew that suit was coming up? [220] 

eee iet is rieht. 

Q. And you wanted to excuse your delay by 
sending it, even though you had held it? 

A. No, I am not excusing myself for anything. 
It was up to them 
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Mr. Hitchcock: I object, if the Court please, to 
the form of the last question and the several before 
that. I believe they are argumentative and in addi- 
tion have been covered time and time again by 
other questions. 

The Court: Sustained. 

Q. (By Mr. Hughes): My. Wurnsted, I want 
to ask you: If you had been in the position of the 
Granite Falls Planing Mill, would you consider 
that you had received fair treatment if you had 
made an application, as they have made it, and 
received no reply until a year and two days later? 

A. No, I would never have let myself get in 
that spot. If I was serious and if I had made an 
appheation, I certainly would have followed it up 
when all that was necessary was to come down from 
the tenth floor to the third. I made the offer to go 
out there. 

@. And they accepted it and tried to make a 
date for you to go out there? [221] 

A. That is right. I couldn’t go that time. Then 
I called back, as I said before, and he couldn’t go— 
or something. He was sick or something; I don’t 
know just what it was but I do know I made the 
eall. 

Q. But you didn’t do anything about the appli- 
cation ? 

A. That is right; I don’t deny that at all. 

Q. You don’t admit any laxity on your part at 
all? A. None whatsoever. 

Q. You did promise and expect to visit the 
Granite Falls Planing Mill, didn’t you? 
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A. That is right. I was doing that in an en- 
deavor to help them. Don’t forget the war was on. 

Q. You said in vour letter of May 5 that you 
never heard from the Granite Falls Planing Mill, 
is that correct? That is the letter returning the 
appleation. 

A. Will you repeat your question, please? 

Q. You say in your letter of May 5, that you 
never heard from the Granite Falls Planing Mill, 
is that a correct statement? 

A. I don’t see where I made it in the letter. 

Mr. Hitchcock: I believe the letter is in evi- 
dence, and speaks for itself. If you desire some 
material from the letter, read it from the letter. 

Q. (By Mr. Hughes): ‘‘Inasmuch as I never 
heard from you [222] regarding this matter ?’’ 

A. That is right. 

Q. You did say that, didn’t you? 

eee Uhat is right. 

Q. (By My. Hughes): You also say in your 


letter that this 539 changes the requirements of 


Supplemental Service Regulation 27 to MPR 165? 

Yes, sir. 

Is that a correct statement? 

It changes it slightly. 

In what way? 

In the first instance. 

Just point out the sections that are changed. 
The Court: Mr. Hughes, I am sorry to interrupt 

you, but don’t you think the Court can take that 

letter and take those Regulations and read it itself ? 


OPoror 
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Mr. Hughes: I don’t think youx Honor could 
answer this question because he states in his letter 
as one of his exeuses for doing anything that the 
qualifying requirements of 27 were changed by 539. 
I maintain there was absolutely no change in the 
qualifving requirements. 

The Court: Don’t you think that I am the judge 
of that and not the witness ? 

Mr. Hughes: I just want the witness to admit, 
himself, that that was a misstatement. I don’t know 
how else I can do it. 

Q. Do you know Charles H. Edwards? 

A. Yes. 

@. He was a lumber investigator for the O.P.A. 
during 1944, wasn’t he? [228] A. Yes. 

Q. Did you discuss with him the application of 
the Granite Falls Planing Mill which is dated May 
0, 1944, to operate under 539°? 

A. I don’t think so, Mr. Hughes. I don’t re- 
member discussing the case with him at all. 

Q. Specifically on or about October 26, 1944, 
didn’t you tell him that this investigation of the 
Granite Falls Planing Mill should be dropped and 
you should forget about it—October 26, 1944? 

A. I don’t remember even discussing it with 
him. 

Q. I though you said you did discuss it with 
him. A. J said I didn’t discuss it with him. 

Mr. Hitchcock: I would like to object to it. I 
believe the witness testified in his prior answer that 
he had not diseussed it and therefore I object to | 
this question. 
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Mr. Hughes: I am just trying to lay the proper 
foundation, your Honor, for impeachment of this 
witness. 

Q. (By Mr. Hughes): Didn’t you tell him sub- 
stantially the same thing in November, 1944—that 
you should forget about it and this Granite Falls 
Planing Mill investigation should be dropped? 

A. As TI said before, I don’t remember discuss- 
me it. 

Mr. Hughes: If your Honor please, I wish to 
make an offer of proof, at this time. I understand 
your Honor sustained the objection to my question 
which I asked Mr. Wurnsted yesterday. So I will 
make the offer of proof now. 

I offer to prove by this witness that if the Gran- 
ite Falls Planing Mill had not planed this lumber, 
it would have cost each of the buyers mentioned in 
Plaintiff’s Exhibit 2 more than it did. I under- 
stood your Honor to hold that that was not admis- 
sible and I would like to show that by this witness. 

The Court: Is there any objection? 

Myr. Hitchcock: Yes. 1 would object to that on 
the ground, first of all, that it would be based upon 
assumption and facts that are not within the prov- 
ince of this court. And has nothing to do with this 
ease. It is based upon the assumption of what 
would have been the price had certain other facts, 
which were not true, been true. I believe it is pure 
supposition all the way through and is not a proper 
subject for examination at this time. 
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a witness called on behalf of the plaintiff, having 
been first duly sworn, testified as follows: 


Direct Examination 
By My. Hitcheock: 

Q. State your name, please? 

A, M. A. Wyman. 

Q. You are the M. A. Wyman who is a defend- 
ant in this suit? A. Yes, sir. 

@. How long have you been connected with the 
lumber industry, Mr. Wyman? 

A. Since 1909. 

@. In various capacities? A. Yes, sir. 

@. Were you connected with the lumber indus- 
try during 1944, from July until December ? 

A. Continuously since 1909. 

@. What lumber companies did vou hold an in- 
terest In between July and December, 1944? 

A. M. A. Wyman Lumber Company, the M. A. 
Wyman Mill Company, the Granite Falls Planing 
Mill, the Kesterson Box Company. I believe that 
is all. [247] 

@. Where was your office at that time? 

A. My present address, 743 Henry Building. 

Q@. Where was the Wyman Mill Company 
located ? 

A. Out of Granite Falls, about a mile and a 
half. 

@. When did you incorporate or cause to have 
incorporated the Granite Falls Planing Mill? 

A. I believe it was testified here yesterday—I 
wouldn't know the exact date. 
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Q. That testimony was correct? 

A. I would think it was probably in Jan- 
uary, “45. 


Q. 745 or 744? A. 744; [ am sorry. 
@. At that time you were president, were you 
not? A. I believe I was. 


Q. What kind of an operation was the Granite 
Falls Planing Mill? 

A. Well, it operated as a planing mill. 

Q. A custom mill? A. Yes. 

@. Where was it located? 

A. It was located on the sawmill property of 
the M. A. Wyman Mill Company. 

Q. You heard the testimony of Mr. Doran, did 
you not, with reference to the fact that he was 
superintendent of both operations at that time; was 
that correct? [248] A. That is correct. 

Q. Did he work under your supervision? 

A. I had nothing to do with the Granite Falls 
Planing Mill. I ran the sawmill. 


Q. You were president of it, were you not? 
A. Of the Granite Falls Planing Mill? 

Q. Yes. A. Yes. 

Q. You had nothing else to do with it? 

A. No. . 

Q. Other than being president? A. No. 
Q. 


You have had occasion, Mr. Wyman, to 
follow rather closely the lumber Regulations ? 

A. I would say as closely as humanly possible 
while the things that came under my jurisdiction. 
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Q. You were generally familiar with RMPR 26, 
were you not? 

A. Yes, lam more familiar with that than any- 
thing else. 

Q. You were familiar with SSR-27, were you 
not, under 165? 

A. Well, in a more or less general way. 

Q. Generally familiar? A. Yes, sir. 

Q. You were generally familiar with that 539, 
were you [249] not? 

A. Just about the same as 27 and 165. 

Q. How long has the M. A. Wyman Lumber 
Company been in existence ? A. Since 1922. 

Q. You are still interested in that company, are 
you not? A. Yes; I am a partner. 


Cross-Examination 
By Mr. Hughes: 

@. Mr. Wyman, what kind of business did the 
Granite Falls Planing Mill do in 1944? 

A. J have testified that I am not too familiar 
with their operations. I had nothing whatever to 
do with it. I had enough headaches without that 
one. My son looked after that. I think he could 
probably testify to that better than I could. 

Q. Have you any knowledge of what kind of 
work it did? 

A. Yes; servicing limber and some resawing. 

Q. Did they do any other work besides planing 
—servicing limber? 

A. ‘They loaded cars; they trucked the lumber, 
and handled the lumber. 
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Q. Were you personally or the M. A. Wyman 
Lumber Company, or the M. A. Wyman Mill Com- 
pany engaged in milling or servicing or planing 
lumber at any time between July 11, 1944, and De- 
cember 22, 1944? 

A. Are you asking me about the M. A. Wyman 
Lumber Company ? 

Q. M. A. Wyman Lumber Company, M. A. 
Wyman Mill Company, or you personally; were 
you engaged in any of those things? 

A. No. [252] 

Q. Did you or the Wyman Lumber Company, or 
the Wyman Mill Company ever sell milling services 
to anyone between July 11th, and December 22, 
1944? A. No, sir; nor at any other time. 

Q. Who looked after the compliance of the OPA 
milling service regulations during 1944 affecting 
the Granite Falls Planing Mill? A. My son. 

Q. Looking at Exhibit 1 for identification, what 
do these exhibits—sales of what kind of lumber 
does Exhibit 1 cover? 

A. My answer would be the same as to Mr. 
Hitcheock. This first one would be for rough, green 
lumber. I rather imagine, since these are the docu- 
ments which the OPA got from our office, that they 
probably are all one and the same thing; that is, 
they all cover the same general 

@. Yes. 

A. I might say that the OPA—— 

Mr. Hitchcock: Pardon me, sir. 
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1 would like to object unless the witness knows 
as to the facts he is testifying about. He testified 
he wouldn’t know without gomeg over it. He now 
testifies that he rather imagines certain things. 

The Court: Well, you don’t want to go over 
every one of those documents. 

The Witness: You don’t want me to do that? 

The Court: No. Mr. Wyman, as shown by 
Exhibit Number 1 that you have there, is that 
planed hunber? 

The Witness: No; that is rough lumber. 

The Court: All right. Go ahead. 

@. (By My. Hughes): Did you sell any sur- 
faced lumber to any of those people mentioned in 
Exhibit “‘A’’ to the Complaint—which I assume 
is the same as Exhibit 1—did you sell any surfaced 
lumber to any of those people? 

A. J know what you mean. 


@. I mean, do those invoices 

A. ‘These invoices—if I am correct in assuming 
that the OPA have picked out only invoices for 
rough green lumber that was manufactured by the 
M. A. Wyman Mill Company—if I am correct in 
assuming that, I can answer that question. 

Q. Yes. It is stipulated, Mr. Wyman that these 
are sales of rough green lumber. 

A. I understand that. But it doesn’t say 
whether they came from the M. A. Wyman Mill 
Company or somebody else. It could be bought 
from Vancouver or California. 
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May I ask Mr. Hitchcock a question? [254] 

Mr. Hughes: Yes. 

The Witness: Ave these all invoices covering 
lumber that originated at the M. A. Wyman Mill 
Company ? 

Mr. Hitcheock: If the Court please, I believe 
the stipulation speaks for itself. That is stipu- 
lated to. 

The Witness: Oh, 1 didn’t understand. 

The Court: All right. Go ahead, Mr. Hughes. 

@. (By Mr. Hughes): Did you ever have any- 
thing to do with fixing the prices to be charged for 
the servicing made by the Granite Falls Planing 
Mill? eee, Sir. 

@. Did the OPA investigate these same charges 
during the latter part of 1944 and the first part 
of 1945? 

A. The OPA sent an investigator to our office, 
I believe it was in July. 

Q@. What year? 

A. 1944. And he was there continuously—tI say 
continuously—off and on, until I would say about 
the middle of December; something on the period 
of four months. 

Q. Did you cooperate with him? 

A. Yes, sir. We gave him a private office and 
a desk and a telephone and everything he asked 
for—whether they were invoices, correspondence, 
or what they [255] might be. 

Q. Who was that? A. Mr. Edwards. 
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Q. Did you ask him, when he finished, if he 
found anything? Al Nes cick 

Mr. Hitchcock: If the Court please, I would 
like to object to this line of testimony. This present 
case is not based upon that investigation and that 
evidence was excluded as was reported yesterday. 
T therefore don’t think that it is material now. 

By Mr. Wyman’s own testimony, the period of 
time covered—our suit was based upon violations 
from July 11, 1944, to and ineluding December 
22nd, 1944. The investigator went in there in July, 
and remained four months. He was there while 
this investigation was going on. This suit is not 
based upon that investigation, and this examination 
is not proper. 

The Witness: He was the only investigator in 
our office. 

My. Hughes: I have asked Mr. Hitcheock for a 
copy of his report. He says he is not going to 
have Mr. Edwards or Mr. Stockdale or any of 
those investigators here. JI just want the Court to 
understand the result, if the Court will permit it, 
of Mr. Edwards’ investigation after four months 
in the office of [256] My. Wyman, and Mr. Wyman 
savs he finished in December, 1944. 

The Court: Do you have Mr. Edwards subpoena ? 

Mr. Hughes: I have Mr. Edwards subpoenaed. 

The Court: Will he appear? 

Mr. Hughes: I hope to have him. 

The Court: All right. I will sustain the obje@ 
tion, then. 
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Q. (By Mr. Hughes): Do you know Mr. 
Wurnsted, Mr. Wyman ? 

A. Ihave met Mr. Wurnsted. 

Q. Merchandise specialist for the OPA during 
1944. A. J have met him. 

Q. Did you discuss this Granite Falls planing 
matter with him at any time during 1944 or 1945? 

A. No, 1 didn’t diseuss it with him. I heard 
Mr. Wurnsted’s testimony yesterday, which I think 
is substantially correct. This took place over two 
years ago, but as | recall an application was made 
by my son for the Granite Falls Planing Mull to 
operate under the so-called service charges. I 
would have said that probably the next day after 
that letter was written and mailed Mr. Wurnsted 
came in the office, and made himself known to me, 
and said—he had a letter in his hand; [257] I don’t 
know whether it was that letter or a letter he re- 
ceived from Mr. Gervais which was produced yes- 
terday. He said he would have to ask some ques- 
tions about the Granite Falls Planing Mill. I told 
him I didn’t handle that and took him in and intro- 
duced him to my son. 

Q. Did you introduce him to your son at that 
time ? A. Yes. 

Q. Did you call up Mr. Wurnstead shortly after 
May 3rd, 1944, and offer to take him to the Granite 
Falls Planing Mill? ae. Vediel 

Q. What did he say? 

A. Well, he couldn’t get away that day. As I 
recall, I called him up one morning and said, ‘‘T 
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am leaving for Granite Falls about 10:00 o’clock’’— 
or it might have been 11:00 or 1:00 or some other 
time. ‘‘T understand from my son you would like 
to go up and look over the layout and if you want 
to go with me today, O.K.’’ He couldn’t go with 
me at that particular time. I was of the impres- 
sion, in thinking it back over, that I called him a 
second time, but I am not positive about that. 

I do know that I told him either in that phone 
conversation—or if there was a second phone con- 
versation— [258] it apparently was going to be 
difficult for him to get together with us and go 
when we went, so he could go any time he wanted 
to, just so he let me know or some of us know when 
he was going so we could be sure the superintendent 
was there. That was about the extent of my con- 
versation with Mr. Wurnsted, and phone conversa- 
tions to the best of my memory. 

@. Did he ever tell you verbally or in any other 
way—in writing or otherwise—that Granite Falls 
Planing Mill could not operate under 539? 

Not me, no sit. 

Or its application could not be granted? 
No, sir. 

Or anything to indicate such? 

No, sir. 

r. Hughes: That is all. 
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Redirect Examination 
By My. Hitchcock: 
Q. Just one question, Mr. Wyman. Pursuant 
to the stipulation that you have entered into through 
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your counsel, you were president between July and 
December, 1944, of the Granite Falls, were you 
not? A. I think that is correet. 
Mr. Hitcheock: That is all. 
(Witness excused.) [259] 


The Court: Call your next witness. 

Mx. Hiteheoeck: The Plaintiff rests. 

Mr. Hughes: If the Court please, at this time 
I move the Court, on behalf of M. A. Wyman, M. A. 
Wyman Mill Company, and M. A. Wyman Lumber 
Company, to dismiss this case on the following 
grounds: First, that the Second Amended Com- 
plaint states a new cause of action commenced after 
the expiration of the one-year Statute of Limita- 
tions, as provided by the Emergency Price Control 
Act. 

Second, that the evidence introduced by Plain- 
tiff at the trial shows a new cause of action and 
constitutes a variance with the allegation of the 
Second Amended Complaint. 

Third, failure to prove any violation of revised 
maximum price regulations as alleged. 

Fourth, failure to connect M. A. Wyman with 
any violation of Revised Maximum Price Regu- 
lation 26. 

Fifth, estoppel by plaintiff to prove any violation 
of Maximum Price Regulation 539, and a failure 
to connect M. A. Wyman with any violation of 
Maximum Price Regulation 539. 

I don’t think the Court will probably want to 
hear an extended discussion of the ground that the 
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Second Amended Complaint changes the cause of 
action [260] and was commenced after the expira- 
tion of the Statute of Limitations. 

The Court: No; we have been over that before. 

Mr. Hughes: I believe the evidence introduced 
at the trial of this case has failed to prove M. A. 
Wyinan has violated any regulation. The witnesses 
are too; and Mr. Rothfield’s testimony, the most 
favorable view I can take of it is that all he knows 
is what is shown by those invoices, and by what he 
read in the record. But from his personal investi- 
gation he knew and admitted he knew nothing. 
Those invoices, he says in effect, are crooked; that 
M. A. Wyman was the one who did the work. He 
states that to be a fact without any basis for it, he 
says, except the fact that the invoice shows that 
this lumber was sold as green lumber and shipped 
to the Granite Falls Planing Mill; the Granite Falls 
Planing Mill did the planing and, as in accordance 
with those invoices, M. A. Wyman was the shipper 
and sent it on to the consignee. 

Now, that in itself I think shows that they were 
carrying out the instructions of the buyer—that 
the prices set forth in 539 were charged for the 
planing. But he says that the gist of the action is 
that the Granite Falls Planing Mill charged prices 
under 539 without getting permission to do so. They 
have put, I think, a little different construction on 
539 from what I think the Court will put, and T 
think it is different from what the average person 
familiar with the lumber business would put. 
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539 provides that a custom mill may charge the 
prices put in here if it is a custom mill—if it does 
custom milling services. But it says you can’t be 
in common ownership with the ownership of a saw- 
mill. But it goes on to say if you do not qualify as 
a custom mill, under the paragraph (a) I have just 
referred to, you may under certain conditions get 
authority to operate under this regulation. 

The rules covering this are as follows: an appli- 
eation must be filed with the OPA Regional Office 
nearest the operation; the application must show 
four things—three things, and it as a fourth—any 
other information applicable you may wish to show. 

Now, the application that was filed substantially 
complied with this rule. And it goes on to say 
further, ‘‘Special authorization under this para- 
graph will be granted where the application enables 
the Regional Office to make findings—first, that will 
result in the greater production of surface boards 
of the dimension of kiln-dried lumber, green, par- 
tially dry, rough [262] or in thickness over two 
inches. Will provide necessary milling services 
which cannot reasonably be supplied by producing 
mill or by custom mills under paragraph ‘‘A.’’? Will 
not result in unnecessarily increasing the cost of 
finished lumber to the ultimate consumer.’’ 

Now, we qualified under all four of those pro- 
visions. The testimony of Mr. Rothfield is that he 
didn’t investigate to find out whether it could 
qualify under that provision; and the same with 
Mr. Wurnsted. He didn’t investigate to find out 
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whether or not it could qualify under those provi- 
sions. So the Regional Office could have made find- 
ings which would have justified the Granite Falls 
Planing Mill to charge the prices fixed in 5389. And 
there is nothing here to show to the contrary. So, 
on the last provision—‘will not unduly inerease 
the cost to the consumer of the finished lumber.”’ 

Your Honor can see if the Granite Falls Plan- 
ing Mill had not done this planing, it would have 
had to be shipped to another mill in Everett, a dis- 
tance of some fifteen miles, who could charge under 
439 without getting permission, the full price here, 
and the buyer would have had to pay an additional 
charge of hauling; so the net result is that the 
buyer got this [263] lumber cheaper than it would 
have gotten it had the Granite Falls Planing Mill 
refused to plane the lumber. 

But even assuming—if the Court can find even 
that the Granite Falls Planing Mill has done some- 
thing it shouldn’t have done—that is a violation of 
539 and a violation of 26, which is what is charged. 
There certainly has been no attempt here to connect 
M. A. Wyman with the Granite Falls Plaining Mall. 

Now, they admit that Exhibit 1—the charges for 
the rough green lumber are correct. So that the 
only thing for this court to determine, it seems to 
me, is first whether the government is estopped after 
having had this application, which J maintain sub- 
after having held 


stantially comphes with the rule 
this application for a year and two days, they then 
decide that they are not going to approve it; that 
is, in the meantime they claim that the Wyman 
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Lumber Company, or the Granite Falls Planing 
Mill has violated a regulation which they could have 
told them right then, and even throughout the year 
of 1944—during this investigation they at no time 
told them anything about it. So I think, your 
Honor, the government is, the OPA is estopped 
from claiming any violation under the admitted 
facts under this case. But I don’t believe in any 
event can the court find against M. A. Wyman 
merely because [264] he happened to be president 
of the company, especially when the evidence clearly 
shows that he had absolutely nothing to do with the 
fixing of the prices. 

IT have a brief in this case which I know—I be- 
lieve, at least, is the law on trying to hold an officer 
of a corporation lable for the corporate acts. The 
general proposition is that an officer is not liable 
unless you can show that he had some active part 
in directing this work; and the fact that he was 
president of the company, the fact that he held any 
office in the company, as the courts have held, is 
not enough; you must go further and show that he 
had something to do with the operation of this 
company. I submit, your Honor, that there has 
been a complete failure of proof to connect M. A. 
Wyman, and he is the only defendant in this case. 

The Court: Motion denied. Call your first 
witness. 
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M. A. WYMAN 
a witness called on behalf of defendants, having 
been [265] previously duly sworn, testified as 
follows: 
Direct Examination 
By Mr. Hughes: 

Q. Will you tell the Court briefly the set-up of 
the Granite Falls Planing Mill and what kind of 
work they did; tell the Court how it first originated 
and something about it. 

A. There is always a reason for all of these 
things. I would like to explain to the court—this 
little sawmill was started in 1942, as a sort of a 
wood lot mill. By that I mean we operated in a 
logged-over territory on low-grade logs, which 
under OPA ceiling prices could not be brought into 
market on account of the low price and the high 
eost of logging and trucking—transportation. We 
started this mill 

Q. Are you speaking of the sawmill? 

A. We started the sawmill in about September 
or October, 1942. It ran three or four months that 
year. We lost about eight thousand dollars. We 
tried to figure [267] out why and where we lost the 
money and we concluded—the only conclusion we 
could arrive at at that time was that we had a 
scaler—a grader and scaler who was not competent 
and who was giving the people from whom we 
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bought the logs a little the best of it. So we cor- 
rected that situation and started out in 743 and 
ran the entire year of ’43 before taking a—stopping 
and taking an inventory and a check to see how 
we were getting along, as we rather thought we 
were getting along fairly good. 

December 1, °43, when we been an association 
scaler on the lake and scaled the logs in the pond, 
and closed our books, we found we had lost $24,000 
in 1943. We called in Mr. Doran, who was on the 
stand yesterday. We all got around the table and 
tried to figure out where we had lost the money. 
We discovered that it was costing us altogether too 
much money to plane the lumber. I think it was 
taking eight or nine men. So at that time the lum- 
ber market was very active. We could then sell all 
the lumber we could make rough just as easy as 
we could make surfaced and a great deal more than 
we could possibly make and ship rough. So I said, 
‘*Well, the answer is very simple as far as I am 
concerned. We shut the planing mill down and 
operate as a rough mill.’’ And [268] that is what 
we did. From there on the M. A. Wyman Lumber 
Company operated as a rough mill. I would say a 
week or two after we had arrived at that decision 
and were taking orders—proceeded to take orders 
for rough lumber, my son called me one Sunday 
afternoon and he said. 

O> That is M. H.? 

A. My son, ‘‘M. H.”’ He said, ‘‘As you 
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know, there is a new OPA Regulation out 
whieh permits charging for surfacing lumber.” 
He says, ‘‘Now, it seems to me as though 
it is a shame for us to require our customers to take 
this rough lumber, and take it to Everett or Tacoma 
and have the lumber surfaced. It would cost them 
transportation costs’’—I might explain that we 
are not located on a railroad either. We are be- 
tween seven and eight miles from a railroad and 
we are about twenty miles from Everett. It has 
been testified here several times as to the distances, 
but it is about twenty miles—I think about twenty- 
two miles. 

He says, ‘‘We do this: We make application 
under this, OPA service charge, and we could per- 
form this service for our customers cheaper than 
they could have it done elsewhere.’ I said to him, 
‘Well, Sonny, 1 am just perfectly happy the way 
{f am running this mill as a rough mill. As far as 
IT am concerned, that [269] is the way I want to 
run it. If this can be done and it will be of advan- 
tage to our customers and not cost them any more 
and possibly save them some money, it is perfectly 
all right with me, but I just don’t want to have 
anything to do with it, because I have enough 
things to do as it is, and I just don’t want any 
more.”’ 

Now, that is the background. 
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Cross-Examination 
By My. Hitchcock: 

Q. And you obeyed all regulations at that time, 
did you not? 

A. The OPA had been through us with a fine- 
toothed comb. They didn’t find anything wrong. 

Q. So you did charge your customers for sur- 
faced lumber in 1943, did you not? 

A. That is correct. We shut the planer down 
in 1944, and never planed the lumber thereafter. 

Q. With reference to the year 1943, I believe 
you stated that your operation at that time showed 
a loss? [271] A. About $24,000.00. 

Q@. When did you ascertain that loss? 

A. At the close of the year. 

Q@. When did you have this meeting that you 
speak of ? 

A. The early part of January; as soon as we 
got our figures in. 

Q. You decided at that time, I believe, that you 
would operate better as a rough mill, is that right? 

A. That is correct. We just couldn’t afford to 
surface the lumber. We were losing too much 
money. That is where the money was being lost. 

Q. How did you expect to correct that situation ? 

A. Shut the planer down, and operate as a 
rough mill, which is what we did. 

Q. When did you arrive at that decision? 

A. The early part of January; just as soon as 
we got our figures in and found out what had 
happened. 
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Q. (By M. Hitchcock): Immediately after the 
formation of the corporation, that is the Granite 
Falls Planing Mill, you started charging increased 
rates for surfacing, is that correct? 

A. No, sir; that is not correct. As far as M. A. 
Wyman and the M. A. Wyman Lumber Company 
are concerned, | understand we are the only de- 
fendants in this case. They have sold nothing that 
originated at that mill except rough lumber. 

Q. That rough lumber was surfaced then in the 
Granite [273] Falls Planing Mill, wasn’t it? 

A. ‘I wouldn’t say it all was. I think our cus- 
tomers had the choice of having that surfaced 
wherever they pleased. They could take it to any 
milling plant they wanted to and I believe some of 
it was done elsewhere. I am not just sure about 
that. 

Q. With reference to the transactions in this 
suit between July and December, 1944, wasn’t all 
of that lumber surfaced in the Granite Falls—none 
of that was taken to other customers? 

A. Do you mean all of the lumber that was pro- 
duced in that mill? 

Q. All of the lumber as shown by these trans- 
actions in our exhibits; all of that was surfaced by 
the Granite Falls, was it not? 

A. I wouldn’t say so, no. 

Mr. Hughes: Which exhibit is that? 

Mr. Hitchcock: Exhibit 1. 

A. (Continuing): I would say for your infor- 
mation and the information of the Court that dur- 
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ing that period we did ship some rough lumber. 
There were cars that went out of there rough that 
were never surfaced. I haven’t gone over the 
papers there but we were shipping rough timbers 
there all of the time, off and on. [274] 

Q. (By Mr. Hitchcock): With reference to the 
customers who desired surfaced lumber, that was 
surfaced in the Granite Falls, wasn’t it? 

A. I wouldn’t say that. They weren’t compelled 
to have it surfaced in the Granite Falls Planing 
Mill. They could have it surfaced any place they 
wanted it done. Many of them were located at a 
distance. I know some of them we sent to planing 
mills and they would resaw the boards and surface 
them. 


M. H. WYMAN 


a witness called on behalf of defendants, having 
been first duly sworn, testified as follows: 


Direct Examination 

By Mr. Hughes: 
You are M. H. Wyman? 
That is right. 
And vou are the son of M. A. Wyman? 
That is right. 
Who looked after the business of the Gran- 
ite Falls Planing Mill during 1944, Mr. Wyman? 

An lowell, 

@. And your father was president during that 
time ? A. That is right. 


OPreore 
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@. Was he president at any time during the 
year 1945? 

A. No. The officers were changed as of the first 
of January, 45. 

Q. Did your father have any interest in the 
Granite Falls Planing Mill after that? 

ae NO; sit 

Q. You held an office in the Granite Falls 
Planing Mill, did you not? 

A. Yes; I held the office of Secretary-Treasurer. 

@. You were served with a summons and com- 
plaint in this case when—do you remember the 
date ? A. No, I don’t. 

Q. December 3, I think the record shows. Was 
that the first time you were served in this case? 

A. Yes. 

@. What kind of business did the Granite Falls 
Planing Mill do in July, 1944? 

A. It received lumber, surfaced lumber, broke 
down lumber. 

@. That is all planing lumber, is that right? 

A. That is right. 

@. Did it do anything else besides planing 
lumber? [277] 

A. Yes. It hauled the lumber some seven miles 
to the railroad where it had facilities to load. 

@. Did Granite Falls Planing Mill sell any 
lumber during 1944? 

A. Granite Falls Planing Mill never owned any 
lumber. 

Q. They never sold it? A. No. 
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Q. They just sold planing services, is that true? 

A ediheimets true. 

Q. And that is located at Granite Falls, Wash- 
ington ? A. That is right. 

Q. Were you or your father, the Wyman Lum- 
ber Company, or Wyman Mill Company, ever en- 
gaged in milling lumber or planing lumber at any 
time from July 11, 1944, to December 22, 1944? 

A. I didn’t understand. 

Q. Isay: Were you or your father or the M. A. 
Wyman Lumber Company or the Wyman Mill Com- 
pany engaged in planing any lumber and milling 
lumber at any time from July 11, 1944, to Decem- 
ber 22, 1944? 

A. Not as individuals, no—no. 

Q. Not as individuals; not under the names that 
I have just specified ? A. No. 

Oe Videvonsor your father, M. A. Wymian, or 
the Wyman Lumber [278] Company, or the Wyman 
Mill Company, ever sell milling services to anyone 
during that period? A. No. 

Q. Who looked after the O.P.A. milling serv- 
ices—the service regulations during 1944 aifecting 
the Granite Falls Planing Mill? A. I did. 

@. Who fixed the charges for the service under 
539? we | did. 

Q. Did you study these regulations as they came 
out, Mr. Wyman? A. Yes, I did. 

Q. What effort did you make, will you tell the 
Court, to comply with these regulations as they 
came out from time to time affecting the planer? 
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A. The regulations were changed several times 
during the period that the Granite Falls Planing 
Mill operated. When the corporation was originally 
set up, the Regulation MPR 165 was in effect. 

Q. MPR 165 was in effect at the time you or- 
ganized the corporation in 1944? 

A. That is right. The corporation was organized 
in the latter part of January, 1944. 

Q. What regulation was in effect at that time? 

A. I believe MPR 165. [279] 

Q. Did Granite Falls Planing Mill comply at 
all times with that Regulation, as far as you know? 

A. Yes, they did. 

Q. When did the first change in that Regulation 
come out? AN, Map 

@. Pardon me? A. Yes. 

Q. 165 fixed the price for planing lumber, did it? 

A. No, it didn’t; not in a dollars-and-cents 
figure. The Regulation at that time said that if 
the operation was not. in business in March of 742, 
they would charge the price of their nearest com- 
petitor. 

Q. That is right. Who was your nearest com- 
petitor ? 

A. I believe Walton Lumber Company in Ever- 
ett was our nearest competitor at that time. 

Q. How far is that from the Granite Falls 
Planing Mill? A. About 20 miles. 

Q. Did you use the price of the Walton Lumber 
Company at the planing mill ? 

A. Theirs or a little less. 
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@. Theirs or a little less? 

A. Ours was possibly a little less. 

Q. These charges in this Complaint that you 
have read, were they investigated by the OPA 
during 1944? A. Yes, they were. [280] 

Q. By whom? A. By My. Edwards. 

Q. How long was he there? 

A. He was in the office in Seattle, ob, off and 
on from four or five months. 

@. In the office there, of the M. A. Wyman 
Lumber Company ? A. That is correct. 

@. Where did you attend to the business of the 
Granite Falls Planing Mill? 

A. I had my office in Seattle. The planing mill’s 
address was Granite Falls where they kept their 
bank account and all payments came to Granite 
Falls. 

Q. The Mr. Edwards you speak of was an OPA 
investigator at that time? A. That is right. 

Q. Did you cooperate with bim? 

A. Yes, we did. We gave him all of the infor- 
mation he asked for. 

Q. And he finished his investigation when? 

A. I am not sure of the date; it was the latter 
part of *40. 

Q. 7°45? A. 744; pardon me. 

Q. (By Mr. Hughes): Who else investigated 
the Granite Falls Planing Mill during 1944—’45? 

A. There was nobody else in our office at that 
time except for Mr. Stockdale who followed Mr. 
Edwards and came up and asked for certain infor- 
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mation to take out of the office with him. He never 
spent—I don’t beleve he spent any time in our 
office. 

Q. Did you give him the information ? 

A. We did, yes. 

@. Who succeeded him as investigator ? 

A. Well, there was a Mr. Foster in our office 
once or twice. 

@. Did you furnish him with all of these in- 
voices ? Ae Nixdid: 

Q. And of which photostatic copies have been 
made; you furnished them ? 

A. That is right. [282] 

Q. ‘That was both of the business of the M. A. 
Wyman Lumber Company, and the Granite Falls 
Planing Mill? A. That is right. 

Q. Did the Granite Falls Planing Mill make an 
application to the Regional Office of the OPA to 
operate under 539? A. No, they did not. 

Q. Did it make an application on May 3rd to 
operate under supplementary Order 27 to 1652 

A. Yes. 

@. And that was effective? 

A. I believe it was effective on May 3rd, 744. 

Q. Prior to that, it was under 165? 

A. Prior to that there was no Regulation re- 
quiring an application to be made. 

Q. What did you do with this application ? 

A. ‘The application was made to the Regional 
Office of the OPA and addressed to the White- 
Henry-Stuart Building, here at Seattle. 
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Q. Handing you Defendants’ Exhibit A-2 for 
| identification, I will ask you if that is the applica- 
tion which you mailed ? 

A. Yes; I signed that. 

Q. What became of that; what did you hear 
from that application? [283] 

A. We heard nothing from it—in regard to this 
application, we heard nothing from the OPA. 

Q. Did you talk to someone? 

A. I did talk to Mr. Wurnsted and discussed 
going up to the physical properties. 

Q. What was said at that time? 

A. As I remember it, my father brought Mr. 
Wurnsted in and asked me to give him what in- 
formation he wanted. I knew more about the plan- 
ing mill, to tell him what he wanted to know. We 
sat down. The essence of the discussion was making 
an arrangement to go up together and for him to 
view the properties of the planing mill at Granite 
Falls. 

Q. What did you understand the purpose of 
viewing the property was? 

A. Of course, my impression was whether he 
was going to act on the application we had made. 

Q. Did he give you an impression of whether 
he would or not? 

A. No. He gave no indication at that time. 

Q. What did he say he wanted to see the mill 
for? 

A. Merely to look over the physical setup of 
the property. 
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@. Did he indicate the purpose was to let you 
know whether or not your application would be ap- 
proved? 

A. That was the understanding I gathered for 
the reason [284] for going up to the property. 

@. Did you talk to him again about going up? 

A. Yes. I called him once or twice and told him 
when I was going and asked him if he would care 
to go up with me. 

Q. What did he say? 

A. We didn’t get together; rather, he had some- 
thing else to do or when he called me I believe once 
I had something else to do. 

@. Did he say he would call you when he was 
ready ; did:he indicate that he would go any further? 

A. I presumed that the reason he was going up 
was to act on our application. I figured he would 
find a way of getting up there. 

@. Did you hear anything from him after— 
that was in May, did you say, 1944? 

A. I think that is right. 

@. Did you hear anything from him later on? 

A. We heard nothing—after these phone con- 
versations, we heard nothing more about the appli- 
cation. 

Q. I will ask you if that application was made 
under the provisions of Supplementary Order 27 
to 165. A. That is right. 

Q. Did it comply substantially with the require- 
ments of an application? [295] 


| 
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| 
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A. That is why I wrote—endeavoring to cover 
the points that were brought out in the 

Q. Did Mr. Wurnsted tell you at any time it 
did not comply before sending you this letter? 

A. No, he did not. 

Q. Handing you Exhibit 3, did you receive a 
letter from Mr. Wurnsted on or about May 5, 1945? 

AD I did: 

Q. Was that the first time you heard from him 


after you talked to him? A. That is right. 
Q. In the meantime, you were operating under 
539? A. That is right. 


Q. 539 superseded 27 on June 5, 1944? 

A. That is right. 

Q. That Regulation 539 was issued on June 5, 
and was effective the same day, is that right? 

A. Yes. 

Q. Mr. Wyman, why did you operate under 539 
from July 11th to December 22nd? 

A. The application I had made under MPR 165, 
Supplemental Servicing Regulation 27, the infor- 
mation required in the application was identical to 
the information required in the application to be 


made under 539. I had made my application under 
/ 165, and had had no [286] answer from it. 


Q. And so what? 

A. So I could see no point in copying the same 
letter and putting 539 at the top of it instead of 
165. 

@. In that letter you got from Mr. Wurnsted, 
he says—speaking of 539—‘‘This new regulation on 
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custom milling changed the qualifying requirements 
of Supplementary Order 27.°’ Did it change its 
qualifying requirements ? A. No, it did not. 

@. Have you examined the two regulations? 

A. Yes, I have. 

). Are tlrey the same? 

A. So far as I can tell, they are identical im 
wording. 

Q. Did Mr. Wurnsted tell you why he wanted 
to see the planing mill—why he wanted to see the 
setup personally ? 


A. I don’t know whether that was brought out 


or not. I presumed all of the time that it was in 
regard to our application which had been made. 

Q. Does 539 contain any provision that no sale 
under the Regulation may be made until permis- 
sion received from the OPA? 

A. No, it doesn’t. 

Q. Do you know whether MPR 165 fixed the 
time in which [287] an application for a change of 
price must be accepted or rejected ? 

A. I believe it is ten days. 

Q. Ten days? A. The appleation. 

Mr. Hitchcock: [I object to that question and 
answer as calling for a conclusion. The Regulation 
referred to is MPR 165. The Regulation involved, 
if the Court please, is SSR-27, under 165, which is 
different. That was brought out, I believe, in M1. 
Wurnsted’s examination. 

The Court: The Court will read those. Go 
ahead. 
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Q. (By My. Hughes): Supplementary Order 


27 to 165, I believe, provides in substance that if 


a planing mill is owned or controlled by a sawmill, 


| 


that the same operation is made—where the same 
operation of sellimg lumber and planing Jumber is 
made—that even though that is present, that you 
ean still get permission from the OPA to operate 
under 539? A. An application may be made. 

My. Hiicheock: I object to the question as lead- 


‘ing, if the Court please. 


The Court: It is leading but he may answer. 

Mr. Hughes: I have been trying to save time. 

The Witness: The way I understand the Regu- 
lation, supplementary 27 to 165 says that a custom 
mill, if there is an interlocking ownership or finan- 


cial interest, then under those conditions must make 
application; if there is not, then they automatically 
_have a license to operate. 


Q. (By My. Hughes): It goes further than 


that, doesn’t it, and says that if the OPA can find 


certain things true, why, permission will be granted. 
A. That is true. 
Q. Were those things true or not true with the 


Granite Falls Planing Mill? 


Mr. Hiteheock: I object to that, if the Court 
please, as being a conclusion. 

Mr. Hughes: I want to show, if the Court please, 
that the appheation would have been granted if 
Mr. Wurnsted had taken it up and done as he 


should have done, because we qualified in every 
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particular as set out in 539; and the OPA would | 


find that we came under the provisions provided by 
27 of 539. 

I think, your Honor, it is material 

Myr. Hitchcock: It is based upon supposition, if 
the Court please. 

Mr. Hughes: to show at least good faith. 

The Court: Overruled. Go ahead. 

A. I believe that is brought out in my letter of 
application to the Regional Office where I bring 
out the fact that there are many rough mills. There 
are thirty or forty rough mills within a 20-mile 
area up there, or more—small mills whose—well, 
they are making ties for the railroads say, and they 
have lots,of pieces that can be worked up—if they 
had the facilities—to go into the lumber market 
and lumber channels which in most cases are waste 
unless they are salvaged and put into a plant that 
has facilities to work them up. I bring that out 
in my letter of application. 

Q. (By Mr. Hughes): In other words, as I 
understand it, the OPA, if they had followed this 
up, would necessarily have found that you could 
qualify under this Regulation 539? 

A. If I hadn’t thought so, I would have con- 
tinued to operate the planing mill. 

Q. Did the Granite Falls Planing Mill eonfine 
its planing to lumber from the Wyman Lumber 
Company ? 

A. No; no, they did not. There was considerable 
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lumber that was bought and brought in from these 
small mills that went through the Granite Falls 
Planing Mill. 

Mr. Hughes: I will ask this question and [290] 

then I will be through with the witness. 

Q. (By Mr. Hughes): If this planing had been 
done by the Walton Lumber Company, which is 
your nearest competitor, would it have cost the 
buyer more or less? 

Mr. Hitchcock: IT will object to that. 
The Court: The Court has excluded that here- 
tofore, but seeing now that it—as the defendants 
-contend—has become material, the objection is over- 
ruled. You may answer. This is in support of 
those requirements in the Regulation? 
_ Mr. Hughes: Yes. 


_ The Court: You may answer. 
iT 


A. If the lumber had been sold rough—any |]um- 
ber from any mill—it has to go to a custom mill to 
be surfaced for several reasons. If the customer 
_is in Iowa or Chicago or some place else, unless he 
_has it done on the West Coast, he has got to pav 
| freight on the rough lumber which is considerably 
| more than it would be on surfaced lumber, so it 
has to be done some place on the west coast. There 
are numerous custom mills in Western Washing- 
ton and Oregon. Some customers do business with 
one and some customers do business with others. 
It would have to go to one of them to be custom 
milled, and it would either have to be [291] trucked 
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or shipped by rail at a considerable freight charge. 

@ (By My. Hughes): Would ithave cosuamens 
more ? 

A. Yes; by the amount of freight it would go 
into and, as I said, in most cases we charged less 
than the MPR 539 maximum prices. It would have 
cost them full MPR 539 plus the freight mto their 
eustom milling plant. 

Mr. Hughes: I think that is all. 


Cross-Examination 
By Mr. Hitcheock: 


Q. Mr. Wyman, at the time that you were con- | 
nected with Granite Falls, you were thoroughly | 
familiar with Supplementary Service Regulation | 


oT A. I read it a good many times. 


Q. You read it especially with a view to the | 


application that vou filed, did you not? 

A. That is right. 

@. Let me understand the situation with respect 
to that application; is it your understanding at that 
time that in the event that a planing mill and an 
ordinary sawmill or any other lumber operation, 


under joint ownership or control, that 1 was neces- | 


sary, before [292] the planing mill cowd plane or 
surface lumber, to secure an authorization from 
the OPA? 

A. I don’t believe it states that. I believe it 
says where there is an interesting ownership or 
joint control, an applieation may he made. 

@. Doesn’t it say, as a matter of fact. in para- 
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graph 3, Section 2, that it ‘‘does not own or control 
and is not owned or controlled by and is not under 
common control of the mill producing specie 26— 
and so on? 

A. That is the definition of a custom mill. 

Q. Then it goes on and states, “If you do not 
qualify as a cusotrm mill under paragraph ‘ A’’— 
which is the one that states that a custom mill is 
the one that performs custom services—‘‘under 
certain conditions you may get authority to oper- 
ate,’’ isn’t that right? A. That is mght. 

Q. And you, of course, filed under these special 
conditions because of the fact that your father was 
president and also in the Wyman Mill Company, is 
that correct? A. That is correct. 

Q. You are thoroughly familiar, I presume, and 
went over the application carefully as to what that 
application should contain? A. I did. 

@. What should it contain? 

A. It should show how granting the license 
would gather up more lumber for the war effort 

Mr. Hughes: Well, here it is in the Regulation. 
T wouldn’t think that the witness would be required 
“) memorize what is covered by the Regulation. 

The Court: Make your objection and the Court 
will rule. 

Mr. Hughes: He has asked that the witness 
what are the qualifications. There are quite a 
number in the Regulation and I don’t think that 
the witness should be bound to know each one of 
those four different requirements because they are 
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in fine print and I think, if he had the Regulation 


before, he could 

The Court: Can you answer the question with- 
out the Regulation before you? 

The Witness: I think I can answer most of the 
Regulations. 

The Court: If vou can’t take the Regulation. 

A. (Continuing): The application must show 
the location of the plant; it must show the equip- 
ment—what it ean do and how much equipment it 
has—how much capacity it has; it must show if is 


going to ‘help to get more lumber; what the grant- 
ing of the application is going to accomplish for 
the war effort. [294] 

Q. (By Mr. Hitchcock): Were there any other 
requirements about cost? 

A. I don’t remember. 

Mr. Hughes: Costs to the buyer? 

The Witness: I don’t remember. 

Q. (By Mr. Hitchcock): As a matter of fact, 
to refresh your recollection, Mr. Wyman, I pre- 
sume you read these carefully before you filed the 
application ? 

A. That is true. That was two years ago. 

Q. As a matter of fact, doesn’t paragraph 2 
state that the extent of ownership or control of or 
by any other operations relating to forest products 
or common ownership or control, giving name, loca- 
tion, and the nature of the other operation, is one 
of those qualifications ? A. I believe it is. 

Q. ‘That is necessary, isn’t it? 

A. That is right. 
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Q. I will ask you to refresh your recollection 
from Defendants’ Exhibit A-2, and tell the Court 
if that states anything in there with reference to 
ownership at all. 

A. No, it does not. I neglected to put that in. 

Q. You neglected to put that in, but you knew 
it should [295] be in at the time you made that out, 
is that correct? 

A. Iwas working under a deadline then. When 
that letter was written, it was the date the Regula- 
tion became effective and I had to get it in the 
mail that day and I wrote it out very hurriedly. 

Q. I thought you testified you went over the 
Regulation thoroughly. 

A. I did read the Regulation. I had to, to make 
the application. 

My. Hitchcock: That is all. 


Redirect Examination 
By Mr. Hughes: 


Q. Did Mr. Wurnsted tell you that your appli- 
cation was faulty; at any time did you hear from 
him? A. No, I did not. 


Mr. Hughes: Mr. Edwards. 

Mr. Hitchcock: Before this witness takes the 
stand, I should like to object in toto to any evi- 
dence he might give in this base based upon the 
fact that none of our present case is based upon 
any investigation by Mr. Edwards. However, in 
the event the [296] Court desires to hear the testi- 
mony of Mr. Edwards, relative to the investigation 
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he did make, we are willing on behalf of the agency 
to have that testimony taken with the understanding 
that we may be permitted to go into other phases 
of the transactions that were examined; in other 
words, to show what facts, if any, were brought out 
by his mvestigation as to other matters that he 
was on at that time. 

The Court: I don’t know why he is called. Go 
ahead and proceed. 


CHARLES H. EDWARDS 


a witness called on behalf of Defendants, having 
been first duly sworn, testified as follows: 


Direct Examination 

By Mr. Hughes: 

Q. Are you Mr. Charles H. Edwards? 

yeu ain. 

Q. Mr. Edwards, were you employed by the 
OPA as an investigator during 1944? 
I was. 
A lumber investigator, were you? 
Yes. 
Were you ever in the lumber business? 
Before that? 
Yes? A. Yes. 
For how long? 
Well, for practically forty years. 
Forty years? A. Give or take. 
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Q. When did you first begin to work with the 
OPA here in Seattle? 

A. It was approximately—I think it was the 
10th of January, 1948. 

Q. Did you investigate M. A. Wyman or the 
Granite Falls Planing Mill during 1944? 

ay. IL clic, 

Q. Was that investigation for a violation of 
539 2 A. Yes. 

Q. Do you remember? A. Yes. 

Q. Did you, in the course of that investigation, 
talk to Mr. Wurnsted during the year 1944, con- 
cerning 539 and the Granite Falls Planing Mill? 

A. Yes; I talked to him possibly you might say, 
more on the matter of 165 and SS-27, which was 
superseded by 539. 

Q. Did you discuss the application made by 
the Granite [298] Falls Planing Mill to the OPA, 
dated May 3, 1944? ee did: 

Q. What was said by Mr. Wurnsted at that 
time concerning that investigation ? 

A. When I was checking these files, and I was 

formed that they had made an application, I 

mt in to Mr. Wurnsted’s office to investigate and 
locate this application. I found the application 
was there; and it had been there for a considerable 
period of time—several months probably. It would 
be longer than several months. As I remember, it 
was made about in Mav, and I think I went in 
about the 26th of October. 
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Q. The 26th of October? 

A. Of 1944. And the application, to my best 
recollection, was still in his office. 

Q. In whose office? 

A. Myr. Wurnsted’s office. 

@. What was said; have you got any notes as 
to what was said by Mr. Wurnsted; did you keep a 
diary? A. Yes, I kepi™a dian 

Q. You kept a diary of some of the more im- 
portant events, you thought, at that time? 

A. Yes. 

@. Have you any record of any conversation 
with Mr. Wurnsted concerning this application ? 

Mr. Hitchcock: I object, if the Court please, to 
this line of questioning. I don’t think it is material 
to this case. 

Mr. Hughes: I think, vour Honor, Mr. Wurn- 
sted’s statement here would give the Court the im- 
pression that he was against the operation of the 
Granite Falls Planing Mill as it operated. But his 
statement to Mr. Edwards shows entirely different. 
I just want to show by this witness that Mr. Wurn- 
sted told Mr. Edwards on October 26, 1944, and also 
in November, 1944, that this investigation should be 
dropped and he should forget about it, or words to 
that effect. He said that he had had this appHeation 
for several months, and nothine had been done 
Miah Wt. 

Now, [ asked him the question pointblank if he 
had made such a statement, and he said no. He said 
he didn’t remember. He said he didn’t remember 
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making it,—he didn’t say no. I ealled this witness 
to show that he did make those statements. 

The Court: Well, I don’t see that it makes any 
difference whether he did or did not. But I remem- 
ber you did ask him that question and I think it 
was without objection and he answered. So you 
may answer the question. 

The Witness: May I read from my notes, Mr. 
[300] Hughes? 

Mr. Hughes: Yes. 

Q. (By Mr. Hughes): What do your notes 
show? A. On the 26th of October—— 

Q. What year? 

A. 1944, ‘‘Wyman case continued. I checked 
with Wurnsted on number 165 appleation and 
found it still on his desk waiting for a visit to the 
Granite Falls Planing Mill. Mr. Wurnsted sug- 
gested we drop previous violations on non-compli- 
ance and start over from scratch.’’ My record 
shows ‘‘T doubt is J. S. B.’’—who was Jerome S. 
Bishop—‘‘will O. K. this.”’ 

Q. Who was Jerome S. Bishop? 

A. At that time he was the chief of the lumber 
investigating headquarters at Portland. 

Q. You mentioned 165; did that refer to Regu- 
lation 165? 

A. That is Regulation 165 and SS-27. 

@. Did you have any other talk with Mr. Wurn- 
sted about this application ? 

A. Well, yes. I talked to him at various times 
over a number of matters. I have a record here go- 
ing into ; 
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(Testimony of Charles H, ddwards.) 

Mr. Hitcheock: I will object to those questions 
and answers, 

The Court: Wait just a minute. [801] 

A record going into what? 

The Witness: A conversation with Mr. Wurn- 
sted regarding this same case. 

The Court: You asked Mr. Wurnsted about one 
case. 

Mr. Hughes: I asked him, also, if he made a 
siinilar statement in November, 1944. He said he 
didn’t recollect. 

The Court: JT don’t see what difference it makes 
about what conversations the two men may have 
had in the office. 

Mr. Hughes: TI did it for the purpose of show- 
ing the good faith of Mr. Wurnsted, your Honor. 
He has made some statements here that would in- 
dicate to the Court 

The Court: You may go ahead. Objection over- 
ruled. 

A. (Continuing): ‘‘On November 18, 1944, the 
Wyman case, Mr. Wurnsted said to me that he felt 
all firms prior to 743 are in violation of MPR 165 
because there was no permission prior to that date 
to operate.”’ 

Q. (By Mr. Hughes): Did he indieate whether 
he was doing anything with those? 

A. No. [302] 


Redirect Examination 
By Mr. Hughes: 
Q. Did Mr. Wyman give you cooperation in your 
investigation ? A. Thoroughly. 
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(Testimony of Charles H. Edwards.) 

Q. And you were there for some time, you say? 

A. Iwas there for a considerable period of time 
and I was treated very nicely by everybody in the 
office. 

@. And vou had access to all of the records? 

A. AU of the records. 

Q. You had an office and a telephone? 

A. I did. I was offered a private office with a 
telephone and I had aecess to all of the records 
and any stenographic service I might require. [805] 

The Coumt: Is that all of the evidence? 

Mr. Hughes: That is all. 

Mr. Hitchcock: That is all. [808] 

The Court: The record may show that the case 
is submitted. The Court will take it under advise- 
ment and will rule upon it Monday at 10:00 o’clock. 

Mr. Hughes: Your Honor doesn’t wish any ar- 
gument ? 

The Court: No. [809] 
The Court: In the case of Paul A. Porter vs. 
M. A. Wyman, take an order for a judgment in 
favor of the Plaintiff and against the defendants 
for single damages in the sum of $19,130.67. That 
is the amount as shown by your exhibit ‘‘A.’’ Is 

that the proper amount of single damages ? 

Myr. Hitchcock: That is the proper amount, sir. 

The Court: Very well; single damages, only. I 
will say, Mr. Hughes, that if the Court could, it 
would render a judgment for a less amount of dam- 
ages, 
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Mr. Huehes: May I ask your Honor what dis- 
position was made of Count J, the Injunction 
Count? 

The Court: That mill has been sold and dis- 
posed of. Do you insist on an injunction? 

Mr. Hitcheock: I will leave that matter entirely 
up to the Court. The facts are true,—the mill has 
been sold and disposed of. However, M.A. Wyman 
is still in the lumber business, the defendant, but I 
will leave that entirely up to the Court. [311] 

Mr. Hughes: There is nothing in the Complaint 
—there is no attempt to prove that they have ever 
tried to violate since December 20th. There is no 
showing that they have ever threatened to violate 
and, as I understand the purpose of an injunction, 
it is to restrain and not to punish. 

The Court: I doubt if it makes anv difference 
to the Government whether there is any relief 
granted in that matter. That is Count 1, isn? it? 

Mr. Hughes: That is correct. 

The Court: Well, that relief is denied. Just en- 
ter a judgment in the amount that I mentioned. 

Mr. Hughes: I would like to ask the Court to 
fix the amount of the supersedeas in the case of ap- 
peal; L would appreciate it. Your Honor will be 
away. I would like also to have permission to pre- 
sent to Judge Bowen or Judge Black the approval 
of the supersedeas bond so it won’t be necessary. 

The Court: That will be all right. What is the 
Statute,—in equal amount? 

Mr. Hughes: I will say that heretofore the Court 
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has been putting it at just about the same amount. 
Of course, an appeal bond has to be in the sum of 
$250.00 to cover the costs. So I would say the 
amount of the judement,—and of course, we have 
to [312] have a cost bond, too. 

My, Hitcheock: Cost, that is correct. 

Mr. Hughes: So that would be $250.00 more. 

Myr. Hitchcock: That is entirely satisfactory, 
vour Honor. 

The Court: All right. Set the supersedeas bond 
in the sum of $20,000.00. That will avoid the odd 
figures. 

Cost bond in the sum of $250.00. 

Mr. Hughes: Your Honor, may the record show 
that Judge Bowen may approve the bond and sign 
such Orders as are necessary to carry out the Ap- 
peal? 

The Court: The record may show that any Judge 
of the Western District of the State of Washington 
may approve the Supersedeas, the Appeal Bond, and 
to sign any other Orders necessary in the perfecting 
of the appeal. 

Mr. Ogden: If your Honor please, there is just 
one other thing and that is how this judgment should 
run, insofar as the Defendant Edward Doran is con- 
cerned. He has been dismissed, as an individual. 
But does the judgment run against the mdividual? 
That is the same problem we have had from the 
beginning. 

The Court: Judge Bowen made a very clear or- 
der dismissing these defendants, as individuals, 
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[313] but holding them as tu partnership lability, 
whieh means—as I take it—that they were sued as 
partners; in other words, the two partners doing 
business as, this title—so it is a partnership lia- 
Ditittix. lisgan’t be anything else, 

Mr. Hughes: May I ask one further question? 
Then against whom will the Judgment run? 

The Court: The defendants in the Complaint 
who have not been dismissed. [314] 

The Court: What if any objection do you have 
to Plaintiffs’ submitted findings? 

Mr. Hughes: Well, I have some objections, your 
Honor, to them. I would add in that other matter 
we have just finished, if your Honor would like to 
have security, I would be glad to put up any se- 
curity the Court would suggest if your Honor would 
let this matter go over until a new trial is heard. 

The Court: No; I will settle findines now. We 
ean do that now. 

Mr. Hughes: I object to paragraph 6Tt 
says: ‘‘Defendants made numerous sales of Doue- 
las fir and other West Coast surfaced lumber be- 
tween July 11, 1944, to and including December 22, 
1944, * % £97 

Now, your Wonor, there is nothing in the record 
to show that the Defendants made any sales of sur- 
faced lumber. If your Honor will remember the 
stipulation that was agreed upon between the Plain- 
tiff and Defendant, first we agree that this is a penal 
action and that these regulations,—539 is a Service 
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reeulation covering service charging and 26 is a 
commodity regulation establishing maximum prices 
for the sale of lumber. 

And the stipulation further provides that the 
“M.A. Wyman Lumber Company sold, shipped, in- 
voiced and received payment for 3,122,732 feet board 
measure of Rough Lumber from July 10, 1944, to 
and including December 22, 1944. That these figures 
were obtained from invoices the originals of which 
are now within the possession of the Defendants 
Werner, = = *.7’ 

And the stipulation further says: ‘‘That it re- 
ceived payment for this lumber in the sum of $89,- 
427.38. That said latter sum is in accordance with 
the prices set forth in RMPR 26.” 

So there can be no dispute as to the rough lumber. 

Now the invoices do not show that M. A. Wyman 
[322] or any of these Defendants at any time sur- 
faced any lumber. The only testimony I think on 
that question was given by Mr. Rothfield who stated 
that he had not investigated and all he knew was 
what was shown by those invoices and what he could 
find out from others. 

What he could find out from others of course is 
hearsay and invoices themselves show that there was 
no surfaced lumber sold by any of the Defendants. 

The Defendants sold rough green lumber. The 
eustomer says, ‘‘Send this rough green lumber to the 
Granite Falls Planing Mills. Have them plane the 
lumber for me and then ship it to me.”’ 

But none of these Defendants—there is no evi- 
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dence, your Honor, showing that any of these De- 
fendants ever sold any surfaced lumber. 

The Comt: <All right. Your objection to para- 
eraph 6 is overruled. What is your next? 

Mr. Hughes: On paragraph XI, I don’t believe 
that he has set out enough in paragraph XI that 
the Court ean understand from the finding there 
that the conduct of the O.P.A. amounted to an 
estoppel and they had this application for a period 
of a year and did nothing whatsoever with it and 
then finally, believing in the meantime at least that 
they were violating the regulation at that time, 
waited until after the violation ceased and then 
[323] notified them that the application did not meet 
the requirements. I say I think I am entitled to 
more information as setting out those facts that 
I have just related. 

The Conrt: Your objection to paragraph XI is 
overruled. 

Mr. Hughes: Now as to paragraph XII, he says 
in the last sentence thereof: ‘‘The Granite Falls 
Planing Mill never filed any other application for 
permission to charge custom milling prices pur- 
suant to the provisions of Maximum Price Regula- 
tion 539.”’ 

[ think the Court will get the wrong inference 
from that because the prior regulation, that is, Swp- 
plementary Service Regulation to Maximum Price 
Regulation 165, was supplanted by 539 and the re- 
quirements are exactly the same. They are set out in 
exactly the same language. And it was not of course 
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necessary to file a new application under 539. Yet 
the Court would get that idea from reading that 
paragraph ATL. 

The Court: The objection to paragraph XII is 
overruled. 

Mr. Hughes: Now paragraph XVI, the last sen- 
tence, he says: ‘“‘The Granite Falls Planing Mill 
was used for the purpose of securing prices in ex- 
cess of the prices admitted the Defendants by the 
provisions of the [324] Pricing Tables under Ar- 
ticle 5 of Revised Maximum Price Regulation 26.”’ 

There has been no evidence here, your Honor, 
justifying that statement and I submit that the 
Granite Falls Planing Mill has never been used nor 
has there been any evidence admitted here showing 
that it has been used for that purpose. 

The Court: The objection to paragraph XVI is 
overruled. 

Mr. Hughes: Then I have proposed some addi- 
tional findings. JI think, your Honor, the facts are 
undisputed except possibly as to one of the findings 
except possibly our proposed finding No. 4. 

I think the evidence sustains each one of those 
findings that I have proposed to the Court, namely, 
1, 2, 3 and 5. I say I think they are undisputed. 
No. 4 the Court may feel differently about, but I 
think the evidence is undisputed as to those others. 

Mr. Hitchcock: As to the proposed findings, 
paragraph 1 I have incorporated in my findings 
word for word I believe. Is that correct, Mr. 
Hughes? 
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Mr. Flughes: [I don’t know if it is word for word. 

Mi. Hitchesek: As to paragraphs 2, 3, 4 and 
5, L cbject to those on the ground that the facts do 
not [325] substantiate those findings and therefore 
T have to object to them at this time. 

The Court: Ma. Hitchcock, this is only a small 
matter but vou say here that the Granite Falls Mill 
was operating 500 feet. I think the evidence shows 
1,000. 

My. Hitcheock: I will be glad to change that. 
We had a stipulation I believe that said 500 but 
I think Mr. Doran’s testimony was a thousand, so 
T think it should be changed to 1,000. It is per- 
feetly satisfactory with us. 

The Court: It should be 1,000. 

Mr. Hiteheock: And as to the Defendants’ pro- 
posed findings, as I said before, I believe it is true 
that paragraph 1 is incorporated in my findings. 

My. Hughes: I would like very much if your 
Honor could see your way clear to postpone the time 
when the motion for new trial is heard. I would be 
glad to put up any security that vour Honor may 
suggest. 

The Court: Well, as to the findings of the Plain- 
tiff, with that one change from 500 to 1,000 feet— 
do you have the original ? 

Mi. Hitchcock: The original is before the Court. 

Mi. Ogden: If your Honor please, Mr. Hughes 
[326] did not mention any objection to the condu- 
sions of law and I think that very clearly, paragraph 
2 should be changed. That paragraph reads: 
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‘Plaintiff is entitled to Judgment against the De- 
fendants and each of them in the sum of $19,180.67 
and his costs herein.’’ | 

I believe it should be interlined in there saying, 
‘but not in their individual capacity,’ because oth- 
erwise it is stated, ‘‘and each of them,’’ and they are 
named as individuals at the top in the heading to the 
ease and I don’t see how Mr. Doran as an individ- 
ual would be protected unless that was interlineated 
in there. 

Mr. Hughes: I had not gotten to the conclusions 
yet but it does seem to me, in view of the fact that 
those two Defendants, M. H. Wyman and Edward 
Doran, have been dismissed from the suit, that the 
judgment should not be against them; that the only 
Defendant now in the case is M. A. Wyman. 

The Court: It cannot be against them in an in- 
dividual capacity because they have been dismissed. 

Mr. Hitcheock: That is right as to their individ- 
ual capacity. 

The Court: Now as to your motion for a new 
trial, Mr. Hughes. 

My. Hughes: Has your Honor signed the judg- 
ment [327] too? 

The Court: Yes. 

Mr. Hughes: I would like to except as I said 
to the findings as I just mentioned here,—I mean 
to the conclusions rather. I object to paragraph 2 
of the Conclusions. I don’t know what your Honor 
has written in there. Now the same would apply to 
the judgment, paragraph 2 of the judgment entered 
against the Defendants and each of them in the sum 
of so many thousands of dollars. 
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The Cowt: Very well. The record may so show 
your exceptions. 

Mr. Ogden: I should also like to make objection 
on behalf of the Defendant Doran because my feel- 
ing is this, that the judgment would be the last in- 
strument in this trial. It would be the instrument 
on which the Plaintiffs might seek to levy against 
the property of the Defendant Doran and I would 
just question whether or not some court would go 
clear back into the original file and find that they 
had been dismissed when it did not recite so in the 
final Judgment that is entered. That 1s what con- 
cerns me. I think we all understand each other 
here but the matter might come up on a supplemen- 
tary proceeding to attach the property of Doran 
maybe six months or a year from now and Mr. 
Hitchcock might be in San Francisco or New York 
and not even attached to the Office of Price Ad- 
ministration. [328] 

The Court: No Court would let such an execu- 
tion stand. Now as to the motion for a new trial. 

Mr. Hitchcock: You would prefer that would 
be submitted on brief? 

The Court: I prefer it. However, if you [334] 
gentlemen want to come to Arizona, you would be 
welcome. 

The Court (Interposing): Each and all of the 
orders heretofore made apply to the Defendant 
Doran. 

Mr. Hughes: I think if your Honor will just 
write m the date to which it is extended. 


United States of America 259 


The Court: Mr. Ogden, do vou have a motion 
for a new trial? 

Mr. Ogden: I didn’t this morning, vour Honor. 
T hadn’t determined because I knew that I had ten 
days to determine whether or not I would make 
that motion. JI had anticipated that your Honor 
would, in the order that was entered, exclude spe- 
cifically Doran in his individual capacity. [335] 

The Court: Oh, all of them are excluded in 
their individual capacity. 

Mr. Ogden: In that case I doubt very much if 
we will go ahead any further in this matter. 

The Court: Very well. In the event you care 
to, all rights and privileges extended to the Wy- 
mans are extended to Mr. Doran. If you care to 
take advantage of your right of appeal or anything 
else, you are entitled to it. That is understood, 
Mr. Hitchcock. 

Mr. Hitchcock: Oh, yes. As a matter of fact, 
we will never try to enforce any judgment against 
Mr. Doran. 

Mr. Ogden: Thank you. 

The Court: Well, Mr. Hughes, in your Order 
you say ‘‘except Edward Doran.’’ I will scratch 
it out and make it applicable to all defendants. 

Mr. Hughes: That is satisfactory. 

Mr. Ogden: All right. 

The Court: his is all right I think. 

Mr. Hughes: Do you have any objection? 

Mr. Fiteheoeck: On the order? 
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The Court: Staying execution pending motion 
for new trial? 

Mr. Hitchcock: No objection. 

The Court: That concludes it, gentlemen. We 
will adjuorn subject to being reconvened by the 
order [836] of the Court. 


(At the hour of 11:40 a.m., Tuesday, October 
1, 1946, proceedings in this case were adjourned 
subject to further order of the Court.) 
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